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INSOLVENCY CASES, 



INSOLVENT DEBTORS' COURT. 

October 19, 1847, 

(Before Mb. Commissioker Habris.) 

ProtecHon Case* 
In Re Henbt John Mewbubn. 

PracHce^^CounseL 

CaunseTs right to sole audience in this Court extended to aU eases under 
the Statutes 64-6 Vict. c. 116, a/nd 74-8 Vict. e. 96. 

THIS Insolvent appeared for his interim order. ^ H- J- 

LeunSf of the nrm of Lewis and Lewis^ was about to direct **^'"^*^ 
the attention of the Court to the informal nature of the pro- 
ceedings, but was interrupted by 

Mb. Comhissioneb Kabbis, who intimated that, in the face 
of a bar of qualified practitioners, regularly practising in that Court, 
an attorney could not be heard as an advocate. That rule he then 
laid down, and it was founded upon the deliberate opinion of 
the whole Court, that counsel had the right of sole audience. 
It had been the established practice for nve-and-twenty years, 
and there was no intention to allow it to be broken through under 
the transferred jurisdiction. J£ any persons objected to the de-* 
termination of the Court to persevere in this practice under the 
protection statutes, they could easily set them right by mandamus. 

Lewis said that he had regularly instructed counsel, of whose 
services he had been imexpectedly deprived. Under the circum- 
stances, perhaps the Court would grant him indulgence to state, 
not as an advocate, but for the information of the Court, certain 
objections apparent upon the face of the proceedings. 

B 



ife H. J. 

Mbwbubn. 



2 INSOLVENT COUBT. 

Mb. Commissioner Habris. — Oh, certainly. My only object 
in interfering was, to lay down the rule in the very first case that 
occurred. 

Zetofi pointed out various objections to the petition and schedule, 
which were stated more fully by counsel upon a subsequent day, 
to which the case was Adjourned, (a) 



INSOLVENT DEBTORS' COURT. 



October 26, 1847. 



(Before Mr. Commissioner Harris.) 



In Re Henry John Mewburn. 



ifeH. J. 

Mewburn. 



Practice — Amendment — Rent due. 

The Court has no power to amend the petition under the7 ^S Vict c.96. 

Rent due to a Landlord excluded in construing the word ^^ unincum- 
bered^ in the allegations in the petition respecting an Insolvents 
Estate, 

THIS insolvent appeared, pursuant to adjournment, for his 
interim order. 

Dowse opposed the insolvent for Messrs. Faudel and Phillips. 
He submitted that the blanks in the insolvent's petition were 
not properly filled up, and that the allegation that his estate was 
** unincumbered" was untrue. 

The insolvent, in examination, admitted that he had paid his 
attorney 4t on the 21st of September, and 1/. on the 24th of 
September, the day he signed his petition. 

Dowse said, that the 51, paid to Mr. Knuckey, his attorney, had 
been put down in his special balance sheet, but it had not been 
filled in according to the truth in the blank left for that purpose in 
the petition. He referred to that paragraph, which was in this fom> : 
*' That your petitioner has not parted with or charged any of his 
property, except for the necessary support of himself and his family, 
ana the necessary expenses," and then follows a blank, **(not ex- 
ceeding £ ) of this his petition," which must be filled up accord- 
ing to the circumstances of the case. If no money had been paid to 

(a) An intimation that opposition can only be made by the creditor in person or by coimsel 
appearing for him is now appended to every notice of hearing swyed upon creditors under the 
protection statutes. 



mSOLVBNT COUBT. 3 

the attorney, it ahould have been so stated, but if 5/., or any other jiJ^J^wi 
sum, was paid, it was the insolvent's duty to have the bhuuc filled 
up according to the truth. It had not been done in this petition, 
and the omission was an error which the Court had not the power 
to amend, as the Court would see by referring to the second sec- 
tion of the Act (7 & 8 Vict. c. 96), which enacts, that " every 
petition for protection from process shall be in the form spedfira 
in the schedule hereunto annezed (A* Na 1), and such petition 
shall be verified by an affidavit of the petitioner in the form 
specified in the schedule hereimto annexed (A. No. 2^, and if such 
petition and affidavit shall not be in the form herein prescribed 
such petition shall be dismissed." 

Thomas (contra) said, that as words were construed generally, 
the words of the statute did not refer to some small error of a small 
amount. It would be ridiculous to say, that if the insolvent had 
paid five farthings instead of five pounds to his attorney it would 
be a fraud to have it omitted. 

Mb. Commissioner Habris said, that suppose he had paid 50Z. 
instead of 5Z. to his attorney and had omitted to state it, tne prin- 
ciple would be the same. 

Thomas said, in that case it would be for the Court to 
consider whether it was done firaudulently. 

Mr. Commissioner Harris. — Oh, na 

Thanuis. — ^Is the whole proceedii^ to be annulled from the 
ignorance of a clerk, or the error of an insolvent? The statute 
could not have intended that a mere frivolous objection should be 
sustained* The blank was not wilfully, nor intentionally, omitted 
to be filled up. 

Mr. Commissioner Harris said that he would consult the 
Chief Commissioner. 

Dowse then referred the Court to another paragraph in the 
petition in support of his second objection: " That your petitioner 
is derirous that his estate should be administered under the pro- 
tection and direction of this Honourable Court, andhe verily believes 
such estate is of the value of 193/. at the least, unincumbered, and 
that the same is available for the benefit of his creditors." The 
insolvent says that his estate is unincumbered, which would lead to 
the idea that there was no claim on the property, but the land- 
lord had a claim of 45/. for three quarters' rent. He submitted 
that property was not unincumbered. The broker of the Court 
would take that property subject to the claim of the landlord, 
so that it was clearly not property unincumbered to the extent 
which the insolvent had said. It was stated in the estate paper, 
first, that it was worth 193/. ; then, that sum was run through, and 
1521 substituted in its place, which was subject to the claim of the 
landlord. That allegation in the petition he submitted was false ; 
that sum was not available for the creditors. 

Thomas. — Supposing the landlord did not come in when the 
rent was due, technically that allegation in the petition was 
most correct. 

b2 



4 INSOLVENT COURT. 

MEWBuaN ^^* COMMISSIONEB Habris Bidd, that, in reference to that 
pointy he had consulted Mr. Commissioner Law, and they were of 
opinion that the word ^^ imincmnhered" in the petition did not 
mean such a liability as accrued by operation of law, but a charge 
or incumbrance created by an act of the insolvent. 

Mchob (amicus curim) said that the word ^^ incumbrance" meant 
an actual charge on the property, not a liability. 

Coohe (amicus curue) said that the mere power of the landlord 
io put in a distress was not an incumbrance. A man might truly 
say that his property was unincumbered, although he mi^t owe a 
debt upon which he might be sued. 

Mr. Commissioner Harris intimated that he would consult 
the Chief Commissioner upon the first objection in reference to fill- 
ing up the blank in the petition which the insolvent had omitted. 
Upon his return into Court he intimated his concurrence with the 
Chief Commissioner in thinking that the omission to fill up the 
blank in the petition with the 5L paid to the attorney was fataL 
The petition would therefore be Dismissed* 



Rule as toJilUng up the Blanks in the Petition. 

Mr. Commissioner Harris said that, as a great numberw 
of practitioners were present, it was proper to mention this point 
of practice, that the blanks in the petition must be filled up, not 
with figures, but with words at length. That was the more 
necessary, as the amount in figures occurred again, and to prevent, 
as far as possible, technical objections. 



INSOLVENT COURT. 



INSOLVENT DEBTORS' COURT. 

October 22, 1847. 

(Before Mb. Commissioneb Habbis.) 
In Re John M'Gbegob. 

Ground of Opposition — Practice — Inaccuracies — Assignees, 

Obtaining the forbearance of a debt by false pretences^ although stated 
to be a ground of opposition by the Act of Parliament \ ^ 2 Viet, 
c, 1 10, s. 78, ruled not to be so according to the practice of the 
Court, Inaccuracies in the General Sedanee Sheet are not fatal and 
may be amended. Assignees are appointed ordinarily after an insol- 
vents discharge. 

DUNCAN opposed and Cooke supported the insolvent. Re John 

Duncan said that his ground of opposition to the insolvent's M*Gkbgoji. 
discharge was, that he had obtained from nis client the forbearance 
of a debt by false pretences. 

Mb. Commissioneb Habbis sidd that that ground of opposition 
had been in the Act of Parliament for twenty years, but it had 
never been acted upon. He did not intend to sanction any altera- 
tion In the practice, (a) 

Duncan submitted thlEtt, if that ground of opposition were over- 
ruled, he would show that the statements in the insolvent's general 
balance sheet were incorrect. 

Mb. Commissioneb Habbis said that it was no part of the 
schedule, and was not sworn to. The general balance sheet was 
merely intended to give &ome general notion of the quantity of 
property that had come into an insolvent's hands and ms income, 
witxL the mode of expending it during the period of his embarrass- 
ments. At the same time, ne observed that it did not appear to be 
quite consistent with some of the statements in the schedule. It 
must therefore be amended, and the case would stand adjourned for 
that purpose, (b) 

Duncan applied for the appointment of a creditor as asdgnee. 

Mb. Commissioneb Habbis replied that the rule of that Court 
was not to appoint an assignee till after an insolvent's discharge, 
unless some very special curcumstances should render the appoint- 
ment of an asdgiiee necess^ at an eaxUer period. 

Application refused, 

(a) Where an ixisolvent has sained time by false and fraudulent representations, by which the 
proceedings in an action for me recoyery of a debt were stayed, and the opportunity employed 
to make away with property, Mr. Commiiwioner Law has held such a caae to ooms witnin 
this proyision of the Act of Parliament. 

(&)The general balance sheet, although only intended to be a general statement, must be true, 
ana not repugnant to, or inconnstent with, tne repreaentationfl in the schedule. 
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INSOLVENT DEBTORS ' COURT, 



October 26, 1847. 



(Before Mr. Commissioner Harris.) 



Protection Case. 



Re William Spwk. 

Trader Debtor— Statute 74-8 Vkt. c. dS—Setg-ojff'. 

SetS'offare allowable in diminution of the total amount of the Debts qf 
a Trader Debtor^ to bring him toithin the operation if the Statute 
7 4" 8 Vict. c. 96. 

^Spink!^** TCTICHOLS was Instructed by a Loan Society, Cooke appeared 
J3I for the insolvent. 

The insolvent appeared for his interim order on the 19th of 
October, when the Uommissioner, discovering that the debts of the 
insolvent, who petitioned as a trader debtor, were only reduced 
below 300/L by sets-oif on the other side of the account, expressed 
some doubts whether the petition could be entertained. After 
hearing som(3 observations from counsel he consulted Mr. Com- 
missioner Law, and, finding that there was some difference of 
opinion upon the point, the insolvent's case was adjourned to allow 
time for fuller consideration. 

The insolvent came up to-day, pursuant to the order of 
adjournment. 

Mb. Commissioner Harris observed that this case must form 
a precedent for a very material and important point, namely> 
whether sets-off can be admitted in reduction of the total amount 
of an insolvent trader's debts, so as to bring him within the words 
of the statute as ^^ owing debts amounting in the whole to less tlian 
300Z." As far as the principle was concerned, it was immaterial 
whether an insolvent trader's debts amounted to 300Z. or 3,000/., 
so long as he was able, by means of sets-off, to reduce the amount 
below the maximum limit allowed by the Act of Parliament. 

Cooke said that he was prepared to siftstain the proposition, that a 
man might petition as a trader owing debts less than 300/., although 
the fact that the debts did not exceed that amount should be 
ascertained by admitting sets-off of good debts. He would first 
address himself to the principle. Undoubtedly a man might be 
said to owe a certain sum of money, provided that upon his side of 
the account he had nothing to set off as against his creditor ; but if 
the creditor was bonajide indebted to him, he ought, both in equity 
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and in justice, to be allowed to set that debt off In reduction of his "^gj^/^"*** 
own account, and he could only fairly be said to be indebted for 
the difference. The Act of Parliament must be construed partly 
with reference to its provisions and partly with reference to the 
law of bankruptcy. That was a very important point. The 
interpretation of the Act was to be governed by the law and 
practice of bankruptcy. In the construction clause it was enacted, 
that the provisions of the Act should be construed by analogy to 
the law of bankruptcy, except where otherwise expressed. There- 
fore, when, upon a question of this kind, doubts were entertained 
about the construction to be put upon the words of the Act, these 
doubts must be cleared up by ascertaimue what was the existing 
law in bankruptcy. That would be found by referring to the Act 
6 G-eo. 4, c. 16, s. 50, which provided that " where there has 
been mutual credit given by the bankrupt and any other person, 
or where there are mutual debts between the bankrupt and any 
other person, the Commissioners shall state the account between 
them, and one debt or demand shall be set against another, and 
what shall appear due on either side on the balance of such account, 
and no more, shall be claimed or paid on either side respectively, and 
every debt or demand hereby made proveable a^tdnst the estateof the 
bankrupt, may also be set off in manner aforesaid against such estate ; 
provided that the person claiming the benefit of such set-off had 
not, when such credit was given, notice of an act of bankruptcy 
conunittecL'' Therefore, it was quite plain that, in a case in bank- 
ruptcy, reference must be made to the actual state of the account, 
as taken equitablv between the bankrupt and his creditors. The 
next point was, that they must be such a class of debts as might be 
set off by the statute 2 Geo. 2, c 22, s. 13. The amount of the 
insolvent's debts, as taken under the 7 & 8 Vict, c 96, must 
therefore be ascertained by a reference to the law of bankruptcy^ 
and the admissibility of sets-off by a reference to the Act relating 
to sets-off. If a creditor went to prove in bankruptcy, the first 
question would be, — ^how stands the account between you and the 
bankrupt? And the next question would be, — ^is your debt 
included in the class of debts that may be set off? The bankrupt 
would be answerable only for the balance, and no more. The law 
of bankruptcy was to govern the interpretation of the word " debt,'* 
and, as the amount of debt due was ascertained in conformity to the 
statute to which he had alluded there, so the same practice should 
prevail here. The next point to show was, that tney were debts 
which, by law, they were entitled to set off. He contended that 
they belonged to that class of debts, and might fairly and properly 
be set off. 

Mb. Commissioner Habris intimated that the case might 
proceed. 

Cooke examined the Insolvent in proof of the sets-off. 

Nichols declined to ai^e the case of jurisdiction. There were 
assets to be divided, and the creditors thought it most beneficial to 
sustain the petition. 
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^Spink^** Me, Commissioner Harris said that he would grant the interim 
order of protection, but his mind was not yet MIy satisfied upon 
the point 

Cooke said that sets-ofF were permitted by some of the Coxnmis- 
sioners in Bankruptcy imder this Act of Parliament, to his personal 
knowledge. 

Mr. Commissioner Harris said that no cases were cited, only 
a newspaper report. 

Cooke rather took it as a case oi prima impressionis here. 

The Court fixed the insolvent's appearance for his final order on 
the 20th of November. On that day 

Mb. Commissioner Harris said that this was the case in 
which the point occurred with respect to sets-ofii— a question 
which had been much discussed by the Commissioners, and respect- 
ing which they had, he believed, come to an unanimous decision, 
namely, that when sets-off were relied upon in order to reduce the 
total amount of debts below 300Z. there must be produced substan- 
tial evidence of the bonA fide nature of the sets-off pleaded in 
diminution of the aggregate amount of debts. That would certainly 
be the rule for the future. Under the circumstances of this case, 
and as the petition was sustained by creditors, they gave the 
insolvent a locus standi in Court, but it was not to be drawn into a 
precedent in future. 



The Cotirt apjwarB to have ezeincised oonsiderable caution in detennining upon the qnestion 
as to the admissibilitf of sets-off in diminution of a creditor's cUiin, so as to Drin^ him within 
the jurisdiction of this Act of Parliament. The learned counsel^ in argument, stnctly confined 
himself to the law and practice in Bankruptcy which is to gnide in all cases of doubt He 
might, however^ have referred to the case of Austin y. Deonam, 3 B. & C. 139, as bearing 
strongly upon, if not being decisive oL tiie point. There it was held that where there are 
mutual dealings between two parties and items known to be due on each side of the account, an 
arrest for the amount of one side of the account, without deducting what is due on the other, 
is malicious and without probable cause, and subjects the party to an action for a malicious 
arrest The Court considered the balance only as the just debt The Lord Chief Justice 
Abbott says, in pronouncing its judgment, ** I am of opinion upon the construction of the 
statute of set-off. that where there are mutual accounts, the balance only is to be considered as 
the existing debt for the purpose of arrest/' And it has been well observed by Mr. Paterson, 
that it is difBeult to conceive any satisfisctory reason for a different holding, where it is not for 
the piurpose of arrest, but to bring a person witiliin the provisions of an Act, the object of 
which is declared to be to give protection to persons who have become indebted without fraud 
or culpable negligence^ so as mak their estates may be duly distributed^ and which Act is to be 
construed in the most beneficial manner for the promoting of the ends intended by it There- 
fore it appears that, independently of the Bankrupt Acts, an insolvent trader might well pray in 
aid sets-off to bring him within the provisions or this Act of Parliament 
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March 29, 1844. 

(Before Mr. Commissiokeb Harris.) 

Re William Higoins. 

Bail^IVactice. 
% A creditor may become baUfor an insolvent, 

THIS insolvent applied to be admitted to bail. ^^ Hwqins 

IHkey detaining creditor, objected that one of the bail tendered 
was a creditor. 

Mr. Commissioner Harris said that when a creditor offered 
to become bail, it was, in his opinion, a proof rather that the insol- 
vent was a man who might be trusted. Bail allotoed. 
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March 29, 1844. 

(Before Mr. Commissioker Law.) 

Re George Jenvey. 

Bail — Practice. 

It is not absolutely necessary that the bail in all causes should be double the 

amount of the judgment debts. 

THIS insolvent applied to be admitted to bail, and sureties were ^jt^x'^^^*^" 
tendered to the amount of 500/. 
Nichols prayed to have the sureties enlarged. 
Coohe supported the application and stated the merits. 
Mr. Commissioner Law said that in all cases he did not require 
bail to double the amount of the judgment debts ; he exercised a 
discretion; in some cases he required a ^eat deal more, and in 
others less. Upon the merits, the bail tendered in this case 
was amply suffidient. Bail allowed. 

Note, — ^InCooke'sInsolyencj Practice, ^.1594t is stated that *Hlie Court will, upon a yiew of 
the schedule, and an examination of the insolyent (if necessanr), determine the amount of the 
recognizance ; but although no rule has been made upon the suciject, yet it may be understood 
that it will be generally taken in double the amount of the detaining creditor's debts." This 
statement of the learned author is correct as &r as it goes, though scarcely definite enough. 
The practice of all the Commissioners, with the single exception or Commissioner Law, is to 
require bail to justify to double the amount of the detainmg creditor's debts. Upon a late 
occasion Commissioner Phillips refused to deviate from this practice, although L&tois^ attorney, 
pressed upon his notice the dictum of Commissioner Law. 

C 
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June 14, 1847. 

(Before the Chief Commissioner Reynolds, and Mr. Commissioner 

Phillips.) 

Re F. Halfacre. 

Remand — VexaiUms Defence — Costs of Opposition, 

In adjudging a remand for the vexatious defence of an action^ the Court 
will take into consideration that a form of action less expensive than 
that chosen might have been selected. 

Practice as to allowing the costs of oppositions under statute \ Sf 2 
Vict, c. 110. 

Be npmS insolvent was opposed by Nichols^ for haying vexatiously 
F. Halpacbe. JL defended an action. He was supported by Creswell. 

From the evidence it appeared that an action had been brought 
in assumpsit on the balance of an account, and on two bills of ex- 
change, and for goods sold amounting to 347. 15^. The costs were 
28Z. 10*. In consequence of the plea put in, they were increased 
by lit or 127. If the action had been brought in debt, the 
increased costs in consequence of the plea would have been 67. or 
87. less. 

Teggy attorney, on being questioned by the Court as to his reason 
for bringing the action against the insolvent in the most expensive 
form, said that it was the rule in his oflSce to bring assumpsit for all 
sums above 30t 

The Chief Commissioner said, that every case of this sort 
was a case of degrees. They could not throw out of the case the 
mode in which this creditor had instituted these proceedings, and 
therefore, after deducting the 67. excess in consequence of the form 
of action chosen from the 167. extra costs, that would leave 107. 
for which the insolvent would be remanded for two months and one 
week.(a) In this case, upon the question of costs, the Court stated 
what the practice was as to allowing the costs of opposition. 

The Chief Commissioner said, the law was this: — Under 
the description of offences specified in the 77th section the 
opposing creditor, if he succeeded, was entitled to his costs; but 
if the offence was under the 78th section (1 & 2 Vict, c 110), the 
allowance of costs was in the discretion of the Court. The dis- 
tinction was this, and it was obvious : — the offences under the first- 
named section were general cases, while those under the second- 
named section were individual cases, and in those cases the attorney 
did nothing generally, but reUed upon the complaining creditor to 

(o) The insolvent had given no instmctions to plead, but only a general retainer to his attorney 
to act for him in the cause. 
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make out his case, and then he asked for the expenses of that ^« 
particular creditor. In reference to those cases, he might state the ^' ^^^^^^^• 
rd^ of the Court in the words of one of his learned brothers, 
" The payment of costs in Individual cases of opposition must be the 
exception and not the rule." 
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January 7, 1847. 

(Before the Chi£f Commissioner Reynolds, and Mr. Commissioner 

Phillips.) 

Re Francis Wall. 

Vexatious Defence — Evidence. 

In oppositions for vexatumsly defending actions, as the expense constitutes 
the offence, the bUl of casts and the Master^ s allocatur must be produced • 

THIS insolvent was the country traveller and agent of Mr. -B^I^ncw 
Clifton^ a deceased wine-merchant of Token-house-yard, ^^* 

London. He had accepted certaih bills for his employer, who had 
given them in payment to a Mr. Laforest, by whom (upon the death 
of Mr. Clifton) an action was brought against the insolvent for the 
amount of the bills. He obtained a verdict for the full amount 
claimed, including noting and interest, amounting to 610Z. 7s, 

The insolvent having pleaded to the action, was opposed by 
Nicholss upon the groimd of a vexatious defence. 

Kirhman, attorney, gave in evidence the record in the action ; 
but to save his client further expense, he had not had the costs 
taxed, although he affirmed that tney amounted to above lOOZ., and, 
indeed, no bill of costs was produced. 

Dowse objected that sudi evidence was inadmissible. It was 
necessary to produce, not only the bill of costs, but the Master's 
allocatur^ to show the amount at which the costs had been taxed. 
This was the more necessary, as the action was tried in the country 
(Maidstone), and an attorney's notion of costs was often of a very 
enlarged character. 

Nichols replied. 

The Chief Commissioner said that the ground of opposition 
in these cases was thus stated in the words of the statute (1 & 2 
Vict. c. 110, s. 76), " K any such prisoner shall have put any of his 
creditors to any imnecessary expense, by any vexatious or frivolous 

C2 
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i?c Francis defence or delay to any suit for recovering any debt or sum of 
money due from such prisoner." The offence was the expense^ and 
certainly in ninety-nine cases out of a hundred that expense was 
attested by the oflBcer of the Court in which the action was brought, 
competent to decide upon the subject, and we take that(the Master's 
allocatur) as the test. But the offence is not the putting in such and 
such pleas; the offence is the expense. As for this gentleman (Mr. 
Eorkman) saying that it would cost a good deal to tax the bill, if 
he has not thought fit to prosecute his suit to the utmost, and has 
not even made out a bill, he cannot complain if he does not suc- 
ceed. No doubt he adopted what he thought was the prudential 
course; but when a party comes here, and the insolvent is to 
be affected by the statute, we must see that it is strictly ad- 
hered to. 

Mr. Commissioner Phillips said, that the power of the 
Court was to be exercised upon certain data, — that is, the differ- 
ence proved between the costs upon taxation and what they would 
have been if the action was undefended. If that was not so, 
solicitors would differ as to the proper amount of costs, and they 
would have no certain data upon which to proceed in fixing the 
period of remand. 

The attention of the Court was here directed to Cooke's Prac- 
tice, p. 216, which states, that the expense *'may be shown either 
by the Master's allocatur^ if the costs have been taxed, or by the 
evidence of the plaintiff^ s attorney^ if they have not been taxed^ 

Dowse said, if that it was so, it would be admitting evidence of 
a very dangerous character indeed; for when an attorney made 
out his bill of costs, he might put in every possible chaige, and 
every expense which he imagined he had a right to claim. That 
is not a case in which he can himself be allowed to be a judge, and 
that was more especially the case at the assizes, where the expense 
was always more considerable. 

Mr. Commissioner Phillips. — ^Where no bill of costs has 
been made out at all, are we to take the evidence of a solicitor? 
He should rather think that it was a reason for rejecting the 
evidence altogether. 

The Chief Commissioner said that the great difficulty in 
such a case as this was how to fix the length of the remand. 
Should they send the insolvenl; back for six weeks or three months? 
How could they know? There was no biU made out. They had 
not had an opposition for years where a remand was sought under 
such circumstances. 

Nichols said that a solicitor could state the extra expense 
caused by pleading. He submitted whether the rule might not 
be reconsidered. 

The Chief Commissioner said that it might be argued 
again fully if required. 

Mr. Commissioner Phillips inquired if an instance was ever 
known in which the Court acted penally in a case of this kind, 
where a bill of costs had not been made out. 
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Mchoh being unable to produce a case in point, ^ ^Wall ^^* 

Mr. Commissioner Phillips said that he thoi^ht if such 
evidence was admitted, it would be necessary for the Court to act 
upon the capricious opinion of every solictor who might be brought 
to give evidence on the subject. 

The objection was sustained^ and the opposition 
on that ground disallowed. 
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August 4 and 1 1, 1843. 

(Before the Chi£F Commissioned Bbtnolds, and C<»fMissiONBBS 

Hakbis and Pollock.) 

Re Charles James Johns. 

Former Insolvencies — Property Dividend, 

An insolvent had been discharged by the Insolvent Debtor^ Court upon 
several occasions. Property was realized under one of the schedules, 

Held, that the assets were to be applied in discharge of the claims of all 
the creditors in all the schedules, 

THIS was an application under the 89th section of the I & 2 Re Cha&les 
Vict, c 110, which enacts^ "That in case any person or^^**^ Johns. 
persons, body politic or corporate, shall, after any such insolvent 
shall have become entitled to the benefit of this Act by any such 
adjudication as aforesaid, become or be possessed of, or nave under 
his or their power or control, any stock in the public fimds of 
this country, or any legacy, monev due or growing due, bills of 
exchajig^ promissory notes, bank noteS) securities for moiikey, 
goods and dbiattels, or any other property whatsoeveir belonging to 
such insolvent, or held in trust for Um, or for his use and benefit, 
&C., it shall be lawful fen: the said Court, upon the application of 
any assignee or creditor of such insolvent, to cause notice to be 
given to such person or persons, body politic or corpcnrate, direct- 
ing them to hold and retain the said property in his oar their 
possession till the said Court shall make further order concerning 
the same." The insolvent had taken the benefit of the Act upon 
two pfrevious occasions. He had won from Lord W*** at play a 
sum of 1,200/. after which be set off to Brussels. His lordship 
deposited the money with an agent in London for transmission to 
the infiolvent. A creditoir in the schedule of the insdlvent, filed 
by him when he first took the benefit of the Act, heard of the fact, 
and applied to the Court for, and obtained, the usual order, calling 
upon Mr. Noreutt, by whom the money was to be transmitted to 
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j'^K^ j'^''^ the insolvent, to hold and retain the same until the further order of 
^^* the Court. A rule was obtained at the same time caUing upon 
Mr. Norcutt and the insolvent "to show cause why the simi of 
money in the hands of Mr. Norcutt, or such other sum as the 
Court shall think fit," should not be paid over to the assignee of 
the estate and effects of the insolvent. To this rule the insolvent 
showed cause, and the Commissioner (Pollock) decided that a sum of 
417Z. should be paid into Court to the account of both the estates of 
the insolvent. To this order an objection was raised in the pro- 
visional assignee's office that the order emanated upon a nM)tion 
made by a creditor under the first estate, and could not be com- 
plied with, inasmuch as the creditors under the second estate had 
not moved in the matter, neither did it appear that they had notice 
of the proceedings. Another question was also raised as to the 
division of the money. The creditors under the first estate claimed 
a priority of payment. Notice was ordered to be given to the 
creditors in uie second schedule, and the question raised for 
argument. 

January 20, 1844. 

THE case of Barton v. Tattersatty 1 Russell & Mylne, p. 237, 
and 2 Russell & Mylne, p. 541, had been referred to on a 
previous day, and 

Woodroffcy on behalf of the creditors under the second insolvency, 
contended, that the doctrine laid down by Sir John Leach in that 
case was confirmed afterwards by the Master of the Rolls (Lord 
Langdale) in the case of Ward v. Painter^ 2 Beavan, 85, and 
afterwards by the Lord Chancellor upon appeal (4 Jurist, 1,005) ; 
that it was consequently the law at that day applicable to this 
case, and must therefore govern it. If so, then, as in the case of 
Barton v. Tattersally so in this also, the last set of creditors ought 
to be paid first. He also contended that if the Court ordered the 
creditors in the first schedule to be paid first, the creditors imder 
the second schedule should endeavour to obtain their rights by 
filing a bill in Equity, and the money already paid into Court 
would be frittered away in costs, to the detriment of all parties to 
both estates; and he finally contended that this Coiirt had no 
power to over-rule the decision of a superior Court. 

Cooke (contrary said that of course every person would be disposed 
to treat the decision of a competent tribunal with proper respect. 
It was not his intention to impu^ the doctrine laid down in 
Barton v. Tattersally or the authority of that case; on the contrary, 
he had no doubt that that case was rightly decided; but it must 
be remembered, that it was a decision with reference to a particular 
Act of Parliament, the 53 Geo. 3, c. 102, s. 14, which enacts that 
after a reasonable allowance for the maintenance of such debtor 
and his family, and after payment of his or her debts contracted 
subsequently to such discharge, or to which such discharge did 
not extend, application might be made to the Court against such 
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debtor who was of ability to pay his debts. Therefore there was ^ Chablbs 
no ground for the decision in that case; for the Act itself directed ^^^ ^^^^ 
that all debts contracted by the insolvent after his discharge 
should be paid before the scheduled creditors. Stat. 1 Geo. 4^ 
c 119, s. 25, enacted that where any order for the discharge of any 
prisoner shall be made, the Court may also order that a judgment 
shall be entered up against such prisoner in some one of the 
superior Courts at Westminster, &c., that in all the cases the 
general principle prevailed that debts afterwards contracted should 
be paid before the scheduled creditors. In all the cases where a 
Court of Equity had been applied to, the party was deceased, and 
they were marshalling the assets. If an msoivent was living, a 
Court of Equity would not interfere, but the application must be 
to this Court. But this Court, it was contended, could not divide 
the funds between the creditors under two schedules, it must be 
governed by the particular statute under which the insolvent peti- 
tioned. Money obtained by the exertion of aparticular creditor under 
one schedule could not be divided with creditors under another 
schedule. The assignees of No. 1 could not be the assignees 
of No. 2; but every assignee was the assignee of the insolvent, 
under the schedule to which he was appointed. The 89th section 
of 1 & 2 Vict, c 110, directed the manner of proceeding, where, 
after the discharge of a prisoner, any person should be possessed of 
stock in the public funds, &c. belongmg to him. It was by that 
section enacted, that in case any person or persons, body politic or 
corporate, shall, after any such insolvent shall have become entitled, 
&c. by such adjudication as aforesaid, become possessed, &c., it shall 
be lawftil for the said Court, upon the application of any CLssignee 
or creditor of such insolvent^ to cause notice, &c. to hold and retain 
until Airther order, &c. The words siLch insolvent and such assignee 
or creditors referred to the particular schedule under which the 
insolvent was discharged, or the party became a creditor. 

The Chief Commissioner. — Under any one of six insolven- 
cies, do you mean to say that if a fortimate creditor discovered 
property it must be paid to the co-creditors of such fortunate 
creditor, and not to any of the other five? 

Cooke. — ^Yes; that is what I contend. 

Mr. Commissioner Pollock. — Suppose three judgments, and 
all entered up, would not the Court, under the 89th section, be 
justified in dividing the fonds under three schedules? 

Coohe. — No; the whole spirit of the Act, I contend, is isolation; 
the Act has only reference to one case. The A. B. of 1841, and 
the A. B. of 1842, are distinct persons. The after-acquired pro- 
perty of an insolvent, under No. 1, cannot be divided under sche- 
dule No. 2. When the Act uses the words " such insolvent^ it 
means under a particular schedule, for it says " any creditor of such 
insolvent in such schedule^ and ^^ such judgment^ and it means under 
such schedule. He then referred to the 62nd section as showing 
how the dividend is to be made amongst the creditors of such 
prisoner whose debts are admitted in the schedule. 
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ife Charles The Chief COMMISSIONER, — This is a new and important 

Jaheb Johns. .♦ n .i • ^ .♦ r* i\ r^ j_ *a. *it • "j • i 

question tor the consiaeration oi the Court; it will give its judg- 
ment next Monday week. 



January 29, 1844. 

The Court this day delivered its judgment. 

The Chief Commissioner said, — The insolvent in this case 
has been twice dischaiged; viz., on the 30th January, 1839, and 
on the 9th December, 1841. Mr. Curlewis, a creditor in the first 
schedule, applied to the Court in the course of last summer that a 
large sum about to be remitted to the insolvent might be retained 
by the party in possession of it; and on the 28th of September last, 
the insolvent appeared on the hearing of the pending rule, when - 
the Court ordered the sum of 417/. to be paid mto Court, subject 
to the pavment of certain costs, which order has been complied 
with. William Sands, a creditor inserted in both schedules (but 
whether in the latter for a portion of the former debt, arising out 
of his having taken up a bill of exchange subsequently to the former 
discharge^ in which case it would be a portion of the debt in the 
former schedule, or for a newly contracted debt, does not appear,) 
was appointed assignee under the first schedule at the time of the 
insolvent's discharge in January, 1839, but has never taken out 
his appointment; but no sub-assignee has been appointed under 
the second schedule. Judgment was entered up on the warrant of 
attorney, executed imder the first discharge, on the 27 th November, 
1843; but no judgment has been entered up on the warrant of 
attorney on the second discharge. The case now comes before the 
Court on an implication for the distribution of the ^um in Court; 
and in the course of the argument four modes of distribution have 
been suggested ; viz., first, that the sum in Court should be applied 
exclusively in discharge of the debts in the first schedule, and that 
such debts should be paid in full before any amount of Aiture 
assets ought to be applied to the discharge of the debts in the 
latter schedule. Secondly, that the appucation of the money 
should be in discharge in full of the debts in the latter sche- 
dule in preference to the former, and before any assets should be 
applied to the former. Thirdly, that a distribution of the money 
should be made rateably amongst aU. the creditors of the insolvent 
under both schedules without distinction; for which purpose the 
Court should divide the sum into two proportionate parts, and 
allot one of such parts for distribution under each schedule; and^ 
Fourthly, that the whole money should be divided amongst the 
creditors in that schedule to which Mr. Curlewis, the creditor who 
originally applied to the Court upon the subject, happens to be- 
long. No case has been cited at the bar in support of^any of these 
modes of distribution except the second, in respect of which the 
case of Barton v. Tattersally 1 Russell & Mylne, p. 237, was relied 
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on. That was a case where Jacobs, an insolvent, had been twice j^ Omakltu 
discharged under the 53 Geo. 3, c 102, amended by the 54 Geo. 3, 
c 23. Under those two Acts the insolvent on his discharge 
entered into a recc^nizaace to the full amount of his debts which 
might be put in suit under the direction of the Court, limited by 
the 14th seddoa of the 53 Geo. 3, which required that in consider- 
ing the ability of the insolvent to spare any future acquired pro- 
perty, provision should be made for the maintenance of himself 
and family, and the payment of debts subsequentlv contracted, or 
to which the discharge did not extend; and the 17th section, which 
relates to ^deceased insolvents, expressly provides that before any 
assets should be applied to the payment of debts from which a 
discharge has been obtained, the order to be made should be such 
as should be just, but without prejudice to the demand of anv 
other creditor or creditors of the deceased prisoner, all of which 
' should hejirst paid and satisfied. Jacobs had died leaving pro- 
perty, and the case came before the Master of the Bolls, entirely 
on a question whether the Court of Chancerv had jurisdiction, 
and whether the application should not have been inade to this 
Court. The decision was in favour of the jurisdiction, and it 
therefore followed that a direction should be given to apply the 
assets, when, as it seems, quite incidentally, the Master of the 
Bolls directed the creditors under ihe second schedule to have the 
money until fully paid, to the entire exclusion of the first creditors, 
and made his order accordingly. But the mode of distribution 
was not made a point in the case between the parties, and had not 
in the most distant manner been alluded to in the argument. 
Under the next Insolvent Act that was passed, viz., the 1 Geo. 4, 
c 119, the directions as to appropriating fiiture assets are very 
different from those in the 53 Geo. 3; for the 25th section of the 
1 Geo 4, c 119, provides for the execution of a warrant of 
attorney, upon which judgment is to be entered up; and if it shall 
appear to tne satisfiu^tion of the Court that a prisoner is of ability 
to pay the debts firom which he has been discharged, or any part 
thereof, the Court may permit execution to be taken out upon the 
judgment, or put in force against the future property for such a 
sum as the Court shall order; such sum to be rateably distributed 
among the creditors. The* present Insolvent Act, 1 & 2 Vict* • 
c. 110, s. 87, follows precisely the words of the 1 Geo. 4, c 119, 
8. 14. There is nothing in the judgment of the Master of the Bolls, 
in the case cited, to show the ground on which he directed the 
distribution in the first instance amongst the creditors in the latter 
schedule. It may be that as he found that the 53 Geo. 3, c. 102, 
expressly provided for the prior payment of debts contracted sub- 
sequent to the discharge, he might consider that the debts con- 
tracted since the first mscharge (although the subject of a second 
discharge^ were under those woids of the 14th section bound to be 
first provided for, and for which there appears some ground; or it 
may be that, having decided that the Court of Chancery had 
ori^nal jurisdiction in the matter, he directed the mode of distri- 
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Bs Charles bution quite irrespective of the Insolvent Act under which he was 
AME8 oHNs. ^^^ gittiug ; for the Insolvent Act appears to us to be exclusively the 
law of tms Court, and must regulate our own proceedings, but 
does not bind any other Court which has any jurisdiction over 
insolvents under other statutes, or by virtue of its own constitu- 
tion. The case of Ward v. Painter , 2 Beavan, 85, cited as sup- 
porting Barton v. Tattersall, turns also entirely on the question of 
jurisdiction, and therefore does not apply here, though it may be 
remarked in passing, that the printed report of Lord Lyndhurst's 
judgment in the Jurist, voL 4, p. 1,005, expressly recognizes the 
jurisdiction of this Court, while confirming the decision that the 
Court of Chancery had original jurisdiction also. We therefore 
are of opinion that the mode of distribution ordered in the case of 
Barton v. Tattersall does not affect the question now before the 
Court, and that under the present Act the second mode of distri- 
bution above mentioned is not that which ought to take effect; nor 
can we think that there is any ground for the fourth mode sug- 
gested, for it is impossible to see any reason why the accident of a 
creditor of an insolvent, who has been repeatedly discharged, hap- 
pening to hear of or discover the possession of available assets, 
should entitle the creditors in the schedule to which such creditor 
belongs to have a distribution of such assets exclusively among 
them; although such schedule may be neither the first nor the 
last, but an intermediate one. Such a construction would lead to 
much inconvenience, and is destitute of any settled principle, and 
therefore, we think, cannot be entertained. It then remains to 
consider whether the distribution shall begin with the creditors in 
the earliest schedule, and be applied until they are all paid in full 
before the later creditors have any share, as in the first mode 
above mentioned, or whether the Court shall divide the amount and 
apportion a share to each body of creditor^ so that every creditor 
shall have a similar amoimt of dividend upon the debt due to him 
in whichever schedule he may stand, as in the third mode of dis- 
tribution above mentioned. We have given this subject much 
consideration, and we are all of opinion in favour of the latter 
mode. The Legislature, from the first establishment of this 
Court in 1813, contemplated the repeated discharges, of the same 
• insolvent, as is clear from the 52nd section of the 53 Geo. 3, c. 102, 
which prevents a second discharge within five years of a former 
one, except under certain limits. In the statutes which have 
passed from time to time, the directions have naturally been given 
as if there was only one discharge ; but as every succeeding dis- 
charge is attended with the same formalities of warrant of attorney, 
judgment, &c., it is clear that the provisions respecting one sche- 
dule may and ought to be applied to each, unless there was an 
express provision on the subject to the contrary. Had there been 
any dfficulty before, the 12l8t section of the 1 & 2 Vict. c. 110, 
would remove it; and all former powers being continued to 
the Court under former Acts, so far as discharges under those 
Acts require the continuance of those powers by the 23rd section. 
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we are of opinion that in the exercise of those powers we should -^ CHAULBa 
now have the assistance of the 121st section. The case now be- 
fore the Court, however, is entirely under the 1 & 2 Vict, c, 110, 
and considering that the spirit of the Act looks to the general body 
of creditors, and that in section 87 we find it provided that as to 
future assets the application may be made to the Court by any 
assignee or creditor of an insolvent, and that the assets, when 
obtained, are to be for the general benefit of the creditors of such 
insolvent, entitled to claim imder such judgment entered up by 
order of the Court as aforesaid, that is, entered up as directed in 
the former part of the same section ; we have only to apply to 
this clause the 121st section, and read the word *^ judgment" in the 
plural, according to thie fact, and the spirit of the Act, as it appears 
to us, is carried into full effect We cannot entertain the question 
of isolation as contended for at the bar. There is unquestionably 
isolation as far as keeping the estates of different individuals dis- 
tinct firom each other; but we can see no reason or convenience to 
arise from carrying the argument of isolation so far as to distinguish 
between the several disclmrges of the same individual under the 
Act, especially as the effect would be to contravene what appears 
to us to be the obvious intention of the Insolvent Act, that any 
distribution of subsequently acquired property should inure, in the 
words of the Act, to the general benefit of the creditors of such 
insolvent. It is of no material importance that judgment has not 
yet been entered up on the second warrant of attorney, that of 
1841. That proceeding cannot take place without funds, and it 
is always delayed till there are means of paying for so doing; but 
when done, the judgment operates nunc pro tunc. The residt, 
therefore, of this case will be, that the provisional assignee shall 
report to the Court what dividend the sum now in his hands will 
be competent to pay among all the creditors of both the schedules 
after defraying the costs of the judgment imder the second 
schedule; and what portion of the money, therefore, should be 
appropriated under the schedule of 1839, and what portion imder 
the schedule of 1841, when liie Court will make its order 
accordingly. 

Note. — ^My own fiill note of this important ease lunring been partly destroyed, I haye been 
mainly indebted to the MSS. of my learned Mend, MrTCresweU, the Examiner of the Gonrt, 
who has also kindly furnished me with a copy of the written judgment deliyered by the 
Court. — lUporter, 

The case of Re Wright was ordered to stand for judgment upon the same day as that of Bs 
C. J. Johns — the question to be decided was the same. A sum of money had been paid into 
Conrt and there had been three insolyencies. It was directed to be distributed in the same 
way, amongst all the creditors, and this is now the principle recognized and acted upon by 
the Comt in ordering the distribution of the proceeds of property acquired subsequently to an 
insolyenf s discharge, and paid into the hands of the proyisional assignee. 
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INSOLVENT DEBTORS' COURT. 

November 23, 1847. 

(Before the Chibf Commissioner Rbtnolds.) 

Re William Houston Urquhart. 

Uncertificated Bankrupt, 

Held, that an uncertificated bankrupt mat/ be discharged under the 

Insolvent Act 

''^^uston' TPmS insolvent had been a bankrupt. All the debts in his 
Urquhart. -^ schedule had been proved under the fiat. He said that his 
reason for not having applied for his certificate was want of means. 
The insolvent^ after examination, was Discharged, 

NoU.-^Me S. R. Toms, March 13, 1S44. This inmly^t implied to be admitted to bail 
till the 6a,y^ appointed for his hearing. It transpired that he had oeen a bankrupt, and had not 
obtained ms certificate. The Ohisf Commissioner Betnolds (after consulting Mr. Com- 
missioner Harris) said that he might be admitted to bail under strict inyestigatuxL as to the 
Talidity of the sureties.— dfS. 

The Court refuses to adjudicate where an insolvent, who is also a bankrupt, has had his 
certificate suspended for a mnited period by the Court of Bankruptcy, until the ^riod of sus- 
pension has e3q[)ired; but if that Court refuses to grant a o^tinettte^ which is a judgment 
inyolying a decision equivalent to a determination not to entertain his case at alL the Insolyent 
Debtors Court considers that, inasmuch as a man ou^^t not to lie in prison, or liye in fear of 
imprisonment for ever, it is bound to hear the case Sod pronomioe a definite adijndieation. 

THE FOLLOWINO IS A BEGENT IMSCISION m POINT : — 

December 1, 1847. 

(Before Mr. CoMMissiCtt^EB PmLLiPS.) 

Be Geobge Felthouse. 

Bankrupt — Suspension of certificate. 

Can a bankrupt, whose certificate is suspended by the Court of Bank- 
ruptcy for a limited time, be relieved by this Court f 
Held, that this Court vnll not interfere, 

^^J^^oROB npHIS insolvent had been in prison since March, 1846. He had 

JL been declared a bankrupt; and in September last, upon 

applying for his certificate, it was suspended for three years. He 

had filed his petition in this Court on the 8th of December, 1846 ; 

and he this day applied for leave to file a schedule. 

Dowse, in support of the application, referred to the 40th section 
of the 1 & 2 Vict, c 110, in which he contended there was an 
express provision for the Court to deal with an uncertificated 
bankrupt The words of the section were these: " That where 
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the order vesting the estate and effects of any such prisoner in the Es Georob 
provisional assignee of the said Court, in pursuance of the provi- ^i-thousb. 
sions of this Act, shall be or become Yoid by reason oi such 
prisoner bein^ declared bankrupt within such period as above 
mentioned, or being an uncertificated bankrupt at the time of such 
order, the said order shall nevertheless, togeuier with the petition 
of 8uch prisoner, if any, remain of record in the siud Court; and 
the said Cotirt shall and may require such prisonei* to file his 
schedule, and shall and may cause such prisoner to he brought up 
to be dealt with according to this Act: and all things to be done 
thereupon or preparatory thereto^ as in other cases, according to this 
Act." The words '^imcertificated bankrupt" gave the Court 
jurisdiction to grant the application. 

Mb. Commissioneb Phillips said, that this man was not an 
uncertificated bankrupt. He was under the sentence of the Court 
of Bankruptcy, which had placed him under its ban. He was 
adjudicated upon. He had no hens standi in Court till the three 
years were expired, when he supposed he would ^et his certificate. 
To grant that appfication would render null and void procee^ngs 
in the Court of JBankruptcy altogether. 

Dowse said, there was not anything in the Bankrupt Act to 
prevent this Court hearing a prisoner who had filed a petition, 
and whose ceibtificate had been suspended for a limited period. 
In fact, iiie 40th section made it an imperative duty upon this 
Court to order the prisoner to file his schedule, and to omer him 
to be heard. It was true that an a<^udication by this Court would 
discharge the prisoner from the debts he owed under the bank- 
ruptcy proceedm^, but the eontnd over the property belonging to 
the prisoner wouM stiU be left in the Court of Bankruptcy. 

Ms. CoHMiBSiOKEB PHILLIPS said, that the secticm only 
ap^ed to cases in which th^e was no adjudication by the Court 
of JBankruptcy. The ^ase of this man had received an adiudication. 

Dowse referred to Hm marginal note to the clause, ^* Order to be 
filed, although avoided by commission of bankruptcy, and Court 
fihall proceed to hear and adjudioate as in other cases. 

Mb. CoMMiastONES Phillips said> that it wafii clear, fitnn 
the whole wording of l^e dsuse^ Aat it referred to an inchoate 
state of things in bankruptcy. 

Dowse pointed out the words, ''or being an uncertificated bank- 
rupt, the said Court shall and may require such person to file his 
schedule." 

Mb. CoHHissiONioi Phillips itepeated that he was more than 
an ^^certificated bankrupt. He was reAised his certificate for a 
certain time, at the end oi which time he was tdd he would get it. . 
He was under sentence of the Court of Bankruptcy. That was a 
different position from being refrised his certificate altogether. He 
was sorry that the man was in prison, but the Court of Bankruptcy 
had thought fit that he should suffer, and this Court could not 
interfere. Application refused. 
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INSOLVENT DEBTORS' COURT. 

November 23, 1847* 
(Before the Chief Commissiokeb Reynolds.) 

Re EiCHABD Petty* 

Friendly Arrests. 

Are friendly arrests sanctioned by the Court under the \ S; 2 Vict, 
€, 110; andy if so, under what circumstances f 

Heldy that friendly arrests are sanctioned where they are resorted to 
on the one side for obtaining the debtor^s liberation from custody, and 
on the other for the purpose of giving the creditors his property. 

Be RicHAED npHIS msolvent came up for his hearing. The learned counsel 
Petty. JL for the opposing creditor examined the insolvent, and it 
appeared that his rather-in-law, a Mr» Taylor, had got possession of 
his property to the exclusion of the other creditors. He had then 
thrown him into prison to enable him to take the benefit of the 
Act. 

The Chief Commissioneb asked the attorney for the insolvent 
if he could cure the original vice of this case. It was clear from 
the examination that it was a friendly arrest. He had better 
consult with the insolvent's father-in-law, and see if he was dis- 
posed to do anything in this case. He could not be allowed to 
keep all the property to the exclusion of the other creditors. The 
best thing for him would be to give up the property or pay a 
certain sum of money into Court. He might as well tell him that 
the only case in which the Court would sanction a friendly arrest 
was, when on the one side it was for iiie purpose of obtaining the 
debtor's liberation from prison, and on the otiber for the purpose of 
giving the creditors his property; but in a case where one creditor, 
a relative, got all the property, it could not be sanctioned. 

The Chief Commissioner finally adjourned the case for a 
week, to see whether some terms could not be agreed upon. The 
insolvent ought to give something from the wredc of his property 
as the condition of obtaining his liberation. BKs father-in-law was 
not to have all his property. That was out of the question. Did 
insolvents suppose that it was to be a law all on one side— -that 
there was to be a preference solely for the insolvent and his family, 
and that the creditors were to get nothing? 

November 30, 1847. 

« 

To day it was stated that an ofier had been made by the insol- 
vent, and declined by the creditors. 
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Dowscy on their behalf, said, that the insolvent had offered the 
creditors the worst of his two places of business. Taylor, his 
father-in-law, had the lion's share. He took all the property, and 
wished the creditors to be content with a worthless place of business. 

The insolvent said, that the house and fixtures of the place of 
business at Botherhithe, which would be given up, cost him 120Z. 
and he had refused 1002L for them three months ago. The other 
place of business was the last resort of himself and family, and he 
had nothing else to look forward to. 

Dowse said, that the circumstances of the case were exceedingly 
curious. Taylor took a bill of sale from the insolvent, entithng 
him to property that might at any time be foimd upon the premises, 
but it was never acted upon, as it was on unstamped paper. 
The father-in-law subsequently sued him, and he consented to a 
judge's order, under which the property was taken. The insolvent 
was then put into prison, for the purpose of relieving him from the 
pressure of the rest of the creditors. The best way was for the 
father-in-law to give up the property, and let it be divided equally 
amongst the creditors. 

The Chief Commissioner said, that the case had better stand 
over for some time, for the insolvent and his father-in-law to have 
a little conversation. A wild notion had got abroad, because of 
the infinite indulgence of the law passed in late years, that there- 
fore that Court m administering that Act of jParliament would 
support all friendly arrests. It was true, that since the passing of 
the recent Insolvency Acts, the practice in regard to friendly 
arrests had not been so stringent as it was formerly, but it should 
not be supposed that they should be supported without any ade-* 
quate reason being made apparent. It should be generallv Known 
Aat a friendly arrest would never be supported unless there was 
fiomething for the creditors. If sometning was given for the 
creditors, then the Court would sustain it; but if not, the insolvent 
must wait till some other creditors molested him. He was sure 
that he represented the opinions of his learned brothers, when he 
repudiated the wild notion that that Court would sanction a 
friendly arrest without a commensurate advantage to the creditors. 
The learned Commissioner observed (addressing the insolvent's 
father-in-law), you may have said I have got what I want and now 
I will liberate my son-in-law from the claims of his other creditors 
by throwing- him into prison; but this Court will not sustain 
such a proceeding. 

Mr. Taylor s^d, that all he received was 51/. and he had bought 
the thills for the family of five children. 

The Chief Commissioner said, before I set the insolvent at 
liberty, I must have something for the creditors. I am not 
blamuig your feelings in one point of view ; but justice must be 
done. 

No other offer being made to the creditors. 

Hie Court remanded the insolvent for six 
months under the 76th section. 
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INSOLVENT DEBTORS' COURT. 



January 5, 1848. 

(Before Mb. Commis8ioner Phillips.) 

Protection Case. 

Re Nicholas Symons. 

County Court Judgments. 

Circumstanees under which the Court wHl refuse to grant an insolvent 
protection against County Court judgments. 

Be Nicholas f I ^HIS insolvent appeared for his interim order. 
Symons. J^ From the examination of the learned Commissioner, it 
transpired that the insolvent signed his petition on the 1st of 
December, but did not file it till uie 14th of December. Before 
he signed his petition, namelv^ on the 28th of November, he was 
summoned by a creditor to the County Court, and, on the 9th of 
December, an order was made against the insolvent by the learned 
judge for the payment of the debt. 

Mb. Commissioneb Phillips said, that he never met a case of 
more glaring oppression on the creditor. He often met with 
cases in which insolvents signed their petitions after judgment 
was obtained in the County Court; but here the debtor had 
anticipated the proceedings there, hy obtaining a petition and 
keeping it cut and dry in his pockel^fe) be ready for use imme- 
diately. He was summoned by his creditor on the 28th of 
November; and on the 9th of December judgment was obtained. 
He had framed a petition on the 1st of December, and instead of 
filing it then, and giving his creditor notice, he had allowed him to 
incur all the trouble and expense of obtaining a judmnent, and then 
a few days afterwards filed his petition. The insolvent, instead of 
paying his debt, stated that he had paid 10/. for the expense of 
petitioning that Court. The Commissioners had resolved that 
when it was clearly apparent that the purpose of a petitioner was 
to avoid a County Court judgment, they would withhold 
protection for such time as the circumstajices of the case rendered 
it desirable. They could not suffer this Act to be abused in this 
manner, for if they did, there was not a creditor in the kingdom 
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who would be benefited by the County Courts. In this case no ^Nicholas 
day would be named for the final order, but, after a certain time, 
the insolvent might come up again under the 28th section. 

Adjourned without protection for having put 
the creditor to unnecessary expense, 

Mb. Commissioner Phillips remarked, that the meaning of the 
protection statutes was much misunderstood. They were intended 
for the benefit of unfortunate persons who, when they found them- 
selves embarrassed, should petition that Court and give up their 
property ; but if instead of doing so, they lie by, and put their 
creditors to the e:xpense of suit, they must come up under other 
Acts of Parliament. 
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January 6, 1848. 
(Before the CfflEP Commissioner Reynolds.) 

Protection Case. 
Re William Dain. 

County Court Orders. 

There is no invariable rule as to the mode of dealing with insolvents 
against whom judgments have been obtained in the County Courts. 

The Court will exercise its discretion in every such case, upon a view of 
all the circumstances, 

THIS insolvent appeared for his interim order. lu William 

Coohe, for the opposing" 'Creditor, said that he was instructed ^^^n. 
to take an objection in lim'jiey to the locus standi. An order was 
made in the County Court in May last, that he should pay the 
debt of the opposing creditor by instalments, which he had not 
done. He saw from a report in the Times Newspaper, which he 
had before him, that Mr. Commissioner Phillips, on the previous 
day, had intimated that the commissioners had met and come to a 
determination that, in all cases of this description, the Court would 
decline to interpose by allowing petitioners to enjoy the benefit of 
the protection statutes. This was a matter of considerable interest 
to the profession, and they were desirous to test this report by 
bringing it immediately under his notice. 

The Chief Commissioner was not aware that any determina- 
tion founded upon so broad a proposition as that stated by the 
learned counsel had been come to oy the commissioners. He did 

E 
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^ Dai^^'^" ^^ know what might be stated in the newspaper, but certainly he 
had no knowledge of any such rule as that alluded to having been 
laid down by the Court, Every case of this kind must depend 
upon its own peculiar features. The case must proceed. 

Daniel Joseph Potts, the opposing creditor, was then called. He 
said that the msolvent was a painter. He let him have goods in 
the way of his trade. Payment was to be made three months after 
the debt was contracted in March, 1847. He did not pay. He 
smnmoned insolvent to the County Court, and obtained a judgment 
for 11/. He summoned him for 18/., but the amount was reduced 
by a set-off. His debt oririnally was 29i 18*. 3rf. He had 
a judgment summons there. The amount was not mentioned. It 
was to be paid by instalments of 1/. a month. The order to pay that 
sum is given to the defendant. The insolvent paid two instalments, 
but no more. He then obtained a judgment summons. There was 
no date upon it. He attended on the 21st of October. 

The Chief Commissioner. — ^Where is the second order for 
payment ? 

Insolvent. — I never received a second order. 

Cooke, — I believe there is no second order issued. 

The opposing creditor said he did not proceed to put him in 
prison. The insolvent came there to get rid of the order. 

The Insolvent stated that the amount of his debts was 120/. He 
was in business as a painter. He was a master and a journeyman 
at times when he could not get business on his own account. 
Besides his opposing creditor, Mr. Allen had sued him in the 
Palace Court for 17/. He did not know whether a judgment had 
been obtained. His landlord had taken proceedings against him. 
He settled that claim in October. He made on an average by his 
business 35*. a week. He could not pay the opposing creditor 
from illness. When he found himself in diflSculties, he got a 
friend to go round to his creditors and offer them 5^. in the pound, 
and to say that if able, he would pay the residue, or work it out 
in the best manner he could. The person he sent round to his 
creditors was named Jenkins. 

Cooke. — ^Where was the 5*. in the pound to come from? 

Insolvent said, that a portion of the money he intended for that 

Eurpose he paid to his attorney. He had not that sum by him, 
ut he would have got it in the best manner he could. He asked for 
a month to pay it. He did not give up any thing to his creditors. 
Cooke. — Then you prefer coming here and giving the money you 
intended for ihe creditors to your attorney ? 

The Insolvent said that he had losses in trade. One of his 
creditors, who owed him 24/. for work done, named Grrey, passed 
through that Court on the preceding Saturday, That creditor 
gave him a bill to the amount of his debt, which he gave . to his 
landlord. The bill was not paid. His landlord had put a distress 
into his house that morning. The distress was for three quarters' 
rent. His rent was 30/. per annum. He made no other offer to 
his O'editors. 
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By the Chief Commissioner. — A child of his died that ^ William 
morning. He had a family of five children living now between the ^^^* 
age of two years and sixteen years. The child sixteen years of 
age was a girl. She had a bad arm, and could do nothing. He 
got the 9Z. 16*. which he paid to his attorney, Buchanan, from 
different parties for work done. 

The Chief Commissioner, addressing the attorney, observed 
that the insolvent stated that he collected the 91 I6s, from debtors 
owing him money. He was not debited in his special balance sheet 
with the receipt of that sum. 

Buchanan said, that if the special balance sheet was in the nature 
of an account current for six months, then it should have been done. 
He believed he had adopted the ordinary course. 

The Chief Commissioner. — The special balance sheet must 
show what moneys the insolvent has received, and for what, and 
from whom, and how disposed of. If the insolvent had received 
money, and did not debit nimself with it, there was confusion. 

Cooke said that the money he received he ought to have stated 
clearly and distinctly, and not only what goods he had had, but the 
money he received for them. The money was an important matter, 
for he might have received money for goods bought six months ago, 
but the money he might keep in his pocket. 

The Chief Commissioner said, that the evidence now showed 
that without a careful consideration of the peculiar circumstances of 
each case individually, justice could not be done. An insolvent's 
position in life, his conduct, and every feature of his case should be 
fully known. EveiT case must depend upon its own circumstances. 

Coohe conceived that that was tne sound principle of action. He 
could not see that there was any more reason for refusing a man 
protection against County Court judgments and orders, than for 
refrLsing him protection against the judgments of the superior 
Courts. 

The Chief Commissioner said that if justice must be done 
according to the peculiar circumstances of the case, no general rule 
could be laid down, but if he found that an insolvent wished to avail 
himself of the indulgence of the protection statutes for the purpose 
of not pa W anything when lie could pay flomething, he should 
not have the benefit of these Acts of Parliament. 

The case was adjourned for amendments. 



January 27, 1848. — The Court granted the final order. 
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INSOLVENT DEBTORS' COURT. 

November 4, 1847. 
(Before the Chief Commissioner Reynolds.) 

Protection Case. 
Re George Bohn. 

Former Insolvency. 

The petition of a trader debtor cannot be sustained^ if his unpaid debts 
under a former insolvency are not inserted in his present schedule. 

jRe George r I ^HIS insolvent appeared for his interim order of protection. 
Bohn. J^ rpj^^ Chief COMMISSIONER observed that the insolvent 
petitioned that Court, under the 7 & 8 Vict. c. 96, " as a trader, 
but owing debts amounting in the whole to less than 300/." The 
debts in the schedule amounted to 292L 9s. Id, but he had passed 
through that Court many years before, having debts upon that 
occasion, as appeared by the schedule in Court, amounting to 286/. 
and these debts were not inserted in his present schedule. He 
inquired of the Bar whether there was any united action amongst 
the commissioners in the Court of Bankruptcy, upon such a case as 
that of a man who petitioned under the 7 & 8 Vict. c. 96, as a 
trader debtor, but who had been discharged by that Court under 
the 1 & 2 Vict. c. 110, and whose debts were still unpaid? 

Nichols (amicus curicB) said that the debts in the schedule in that 
(Insolvent Debtors) Court must be transferred into the schedule, 
under the 7 & 8 Vict, c 96, and if the debts together][exceeded 300/. 
he could not petition. He believed that that was the uniform 
practice of all the commissioners. 

The Chief Commissioner said that the point was not taken 
by this gentleman (the insolvent was opposed by a creditor in 
person), but he observed that the fact was so. 

Nichols said that he believed the practice of the commissioners 
in the Court of Bankruptcy in reference to this point was guided 
by sound principles. It was well established that the debts were 
not extinguished. 

Dowse (amicus curies) confirmed the opinion of Nichols respecting 
the unity of practice upon this point amongst the commissioners in 
bankruptcy, although the entry of the old debts was often per- 
mitted in a very irregular manner. The provisional assignee was 
often inserted for the whole amount, which was a very objectionable 
mode. Every creditor should be inserted for the sum due to him. 
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Mtissey (the chief clerk) pointed out to the Court that the ^« Gboege 
debts were twenty years old. 

Nichols observed that the statute kept these debts alive. 

The Chief Commissioner said that as it was a point of 
importance, and likely to arise frequently, he would adjourn the 
case for a fortnight, and in the mean time communicate with his 
brother commissioners. 

The case was adjourned to the 22nd of November: on that day, 

The Chief Commissioner said that this case had stood over 
to allow the commissioners time for considering whether debts 
under previous insolvencies were to be inserted in the schedule. 
They had a good deal of discussion on the subject, but had not yet 
come to a decision. All that he could then say was, that it was 
very likely that the decision of the Court would be in favour of 
the insertion of the debts under previous insolvencies; and if 
so, this petition would be dismissed. 

The case was further adjourned till the 17th of December, upon 
which day the Court, before pronouncing judgment, heard the 
argument in another case, whicn stood over for consideration on 
the same point. — Re David Brakenridge^ which occurred before 
Commissioner Harris, in which counsel appeared. 

December 17, 1847. 

(Before the Chief Commissioner Reynolds and Mb. Commissioneb 

Harris.) 

Re David Brakenridge. 

NICHOLS appeared for the insolvent. ^ Datid 

Lucas^ for the opposing creditor, objected to the jurisdiction of i^^f " 
the Court, inasmuch as the debts owing by the insolvent exceeded 
300/. and he was a trader. The debts in his present schedule 
amounted to 270/. odd. The debts remaining due from his former 
insolvency amounted to 140/. One very material point which 
might distinguish this case from others was, that he was insolvent 
in 1845, after the passing of the 7 & 8 Vict. c. 96, and that raised this 
distinction between the two cases. George Bohn was formerly 
discharged under the 1 & 2 Vict. c. 110; but in this case the 
former discharge of the insolvent took place under the 7 & 8 Vict, 
c. 96, and inasmuch as, by the case of Toovner v. Gingell, dicided 
in the Court of Common Pleas, the person only of an insolvent 
was protected, and his property remained at all times subject to 
his creditors by an action at law, he submitted that the debts were 
not extinguished, and that they ought to be inserted in the 
schedule ; and, if so, the insolvent was without the jurisdiction of 
the Court. 

Nichols submitted that the debts in the bankruptcy schedule were 
debts which ought not to be inserted in the schedule filed in this 
Court. The insolvent obtained his final order in the Court of Bank- 
ruptcy; and upon that petition his debts amounted to 140/. These were 
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-R« Davib not such debts as were intended by the words in the first section 
HIP™" of the 5 & 6 Vict, c 416. In the first place^ they were debts 
very distinguishable from ordinary debts, — ^they could not be 
enforced by ordinaiy process. In r^ard to the debts inserted in 
the schedule in the Court of Bankruptcy, the person was protected. 
It was true that by the case of Toomer v. GingeU the final order 
did not protect the property, but the soundness of that decision 
was questionable. There could be no reason in the world why 
debts should be twice put in. The object of these statutes was 
simply the protection of the person. Assuming that to be so, 
what need was there of putting debts due under a former insol- 
vency in subsequent schedules? The insolvent had his protection 
against them. He was aware that it depended upon the con- 
struction to be put upon the words ^^but owing debts amounting 
in the whole to less than 300/." 

The Chief Commissioned said that this was a question 
whether David Brakenridge, who described himself as a trader, 
but owing debts amounting in the whole to less than 3002^, should 
have the benefit of this Act imder the circumstances stated. His 
present debts amounted to 271^ and he states that he petitioned 
the Court of Bankruptcy as an insolvent debtor in 1845, and 
obtained a final order, his debts then amounting to 140Z. These 
debts, added to those in his present schedule, bring the amount 
above 3007. The question is, whether, under the 6 & 6 Vict, 
c. 16, s. 1, this person is entitled to the benefit of that very lenient 
statute with respect to debtors. That section enacted, that if a 
person, being a trader, but owing debts less than 300/. petitioned 
this Court, it should give relief; but if the debts exceeded 
300Z. this Court should not interfere. The question, therefore, 
was substantially whether or not this insolvent did owe debts 
amounting in the whole to above 300ZL It was to be noted that 
the words ^^ being a trader, but owing debts less than 30021" were 
put expressly. There was no qualification, or limitation, or 
reference to other Acts of Parliament. The question has arisen 
in the kindred law of bankruptcy, and has been discussed very 
much, as to whether the debts of a dischai^ed insolvent were 
extinguished. In the case d£ JelUs v. Montfordf 4 Bam. & Aid. 256, 
it was a questicm whether or not these debts were extinguished ; 
and it arose upon a question wheth^ a creditor might, after an 
insolvent's dischai^e, take out a commission of bankruptcy agsdnst 
him. In that case the debt in the schedule was con^dered a 
sufficient petitioning creditor's debt at law. The point was 
ably argued, and the judges, no mean men, (L<»d Chief Justice 
Abbott, Mr. Justice Bayley, Mr. Justice Best, and Mr. Justice 
Holroyd,) came to an imanimous decision that it was not ex- 
tinguished, but would sustain a petitioning creditor's debt. Parts 
of tibe judgment of the Lord Chief Justice were so strong, that he 
would read them. ^^The single question in the case (Jellis v. 
Montford) is this, was the bankrupt, at the time when the com- 
mission issued, indebted to the petitioning creditor? Unques- 
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tionaUy that debt at one period did exist, and the only point to ^ David 
be considered is, whether by the operation of the Insolvent^ MDOBf* 
Debtors Act it was subsequently extinguished : for if it was *" 
so extinguished, the commission cannot be supported ; but if not, 
it still remains a debt ; and we, sitting in a Court of Law, must 
pronounce the commission founded upon it to be valid. In the 
course of the argument many inconveniences have been pointed 
out to us with which the issuing of a commission o£ bankruptcy, 
in a case like the present, might be attended ; but we ought not 
to forget that in all cases it is m the power of the Lord Chancellor, 
by superseding the commission, to remedy these inconveniences. 
And, on the other hand, it may be observed that there are also 
many cases where, notwithstanding a part}/ s discharge under the 
Lisolvent Debtors Act, it may be or the utmost importance for 
the benefit of his creditors, that a commission of bankruptcy should 
issue ; for the assignee under it has a much more extensive power 
of recovering the ^fects of the bankrupt than is given by the 
Insolvent Debtors Act. All these respective inconveniences and 
advantages may be presented to the consideration of the Lord 
Chancellor, but we, in a Court of Law, have only the power to 
determine whether the petitioning creditor's debt be sufficient, 
and not to enter into the question whether a commission ought 
or ought not to issue. The proper course for tts to pursue is, 
tkereforcy to inquire only whether the Insolvent D^tors Act contains 
any provision which extinguishes the debt^ Now, if the Legislature 
had intended to extinguish it, one word would have been sufficient : 
but no such word is found in the Act of Parliament. On the 
contrary, for all purposes of obtaining relief and ultimate payment, 
in common with th« rest of the creditors, the debt is still re- 
cognized as in exktence. I am therefore of opinion that the debt 
was not extinguished, and that it was one upon which a com- 
mission of bankruptcy might properly be founded." So said he 
there, if it wa*e extinguished, it might have been done in one 
of the recent Acts of Parliament, but there were no such words 
to be foimd in either of these Acts. Therefore, that settled that 

goint. This man was not remediless. If his creditors thought 
t to leave him alone, he would go on in the usual way ; but 
if they put him in prison, he could file his petition forthwith, 
under the 1 & 2 Vict. c. 110. There were many who considered 
these statutes a large boon to debtors ; and if it was intended that 
they should have the advantage of the extinguishment of their 
former debts by a discharge, it might have oeen done, as the 
Lord Chief Justice observed, by a dash of the pen. The question 
was, whether the debts were extinguished, and the cases cited 
decide that they are not. Therefore, this case did not fall within 
the provisions of the Act of Parliament. But it was not alone • 
upon the authority of these cases that the judgment in this case 
would rest ; it was the concurrent opinion of all the learned com- 
missioners in bankruptcy that these debts were still existing 
debts. There never was one dissentient voice except the late 
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^ David gjj. Q^ Williams; but he had reason to believe that he altered his' 
KiDOE. " opinion before his death, and sided with the rest of the com- 
missioners. It would be very awkward to put themselves as 
antagonists to these learned gentlemen and their decision upon 
this point. With respect to his brother commissioners. Com- 
missioner Phillips entirely agreed with the Commissioners in 
Bankruptcy upon this point. Commissioner Harris had some 
struggles in his mind, but although he could not go with him to 
the full assent, his doubts did not go so far as to induce him to 
differ in practice from the decision of the Court. Some diflSculties 
had also been expressed by Commissioner Law, but they were 
not insuperable so as to lead him to a decision directly opposite. 
The whole Court therefore concurred in the propriety of requiring 
the debts entered in former schedules to be inserted anew upon 
a subsequent schedule, and seeing no material distinction in either 
of the cases standing over for judgment, they required it to be 
done in both cases now before the Court, and that would place 
the insolventa without the jurisdiction of these statutes. The 
petitions would therefore be dismissed. 

Mr. Commissioner Harris said, that both these petitions 
were under the Protection Acts. If an insolvent came there and 
asked protection a second time, there was no hardship or difficulty 
in requiring him to insert the debts in his former schedule. The 
Court had now decided that this was to be done, and he begged 
that this decision might be considered as a precedent in all similar 
cases in future. He concurred in all points with the Chie^ Com- 
missioner with respect to cases arising under these Acts of Par- 
liament. The petitions in those cases, depending upon the decision 
of the Court as to this point, must therefore be dismissed. 

The Chief Commissioner observed, that in what might be 
called legitimate insolvent cases the amount of debts was certainly 
a material in the case; but under the protection statutes the 
amount was of the very essence of the question as to whether or 
not a petitioner was entitled to any benefit under them. 

Petitions dismissed. 



The mode of entering the old debts in the schedule is a point of practice of 
considerable importance. From the case of Re John Cogariy 10 Law Times, 
311, it would appear that the creditors in the former schedules were to be 
named individually in the new schedules under subsequent insolvencies, but upon 
the 28th of January, 1848, Mr. Commissioner Phillips, before whom that case 
occurred, intimated that he had been misunderstood, and laid down the practice, 
of which the following is the registrar's note, which is given for the information 
of attorneys in protection cases : — " If a petitioner has previously taken the 
benefit of the 1 & 2 Vict. c. 110, he must insert in his present schedule the 
provisional or other assignee (as the case may be) and serve him. If 
he has petitioned the Bankruptcy Court or this Court for protection pre- 
viously, he must insert the oincial or trade assignee (as the case may be), 
and serve him. The names of all the creditors need not be individually 
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entered." Mr. Commissioner Harris and Commissioner Law, upon the same 
day, intimated their concurrence upon this point of practice, the latter learned 
Commissioner observed that his attention tiaving been called to the report 
of the practice as alleged to have been laid down in Cogan's case, he had oom- 
municaied with his learned brothers (Commissioners Harris and Phillips) who 
concurred in his opinion, that it was not necessary to insert by name creditors 
under former insolvencies. He observed that it might so happen that a man 
might have had an enormous . schedule twenty years ago, and at the expiration 
of that period he might again be under the necessity of applying to the Court 
for relief from a verr small amount of debt; under such circmnstanoes, if he was 
required to insert all the creditors under his former insolvency, his schedule 
might cost him 80/. or 90/. instead of 8/. or 9/*> which in some cases might be 
an absolute bar to relief. 



Note. — T%e ccue of Jellis^ assignee of Routlidge a bankrupt, against Montford, is as 
foUotos: — ^^A creditor of an insolvent trcider may, after the debtor's discharge under the 
53 Geo. Sj c. 102, ttike oui a commission ofbankrtiptcy against him^ and his aeht^ although 
included »n the insolvents schedule^ will be a sufficient petitioning creditor's debt at law to 
support the commission." 

West^ for the plaintiif, said, that the only question in this case was, whether there was a Jellis 
good petitioning creditor's debt to support the present commission, and this will depend on the r . 

circunistaiice whether the debt of the plaintiff was discharged by tne proceedinss under the In- Montforo. 
solvent Debtors' Act. But the discluu^ spoken of throughout that Act is only a discharge of 
the insolvent from custody, but not a discharge of him n-om his debts. * * * It takes 
away the remedy by action, but leaves the debt unextinguished. 

IamwcSj Seijt. contra. — ^in order to constitute a good petitioning creditor's debt, it must be a 
legal debt, and one which the creditor has the power to enforce by legal remedy. 

Jdaylet, J. — It seems to me that the petitioning creditor's debt was not so fiair discharged by 
the operation of the Insolvent Debtors' Act as to deprive him of the right of suing out a com- 
mission founded upon it. 

HoLROTD, J. — ^Although the Insolvent Debtors' Act may be a bar to any action, yet the 
creditor is not thereby deprived of all legal remedy. I am therefore of opinion that tnis was 
still a snbsistmg debt, sufficient in a Court of Law to support the present commisnon. 

Best, J. — The question here is whether the debt was extinguished by the discharge under 
the Insolvent Act. I tiiink it impossible that that should be the case, when by the Act it is to 
be kept alive for various purposes. The only object of the Act was to protect the insolvent ' 

debtor after his discharge from being arrested again for the debt. The case of Quantock v. 
'England, 5 Burr. 2, 628, seems to me an authority in point. In Ex parte Dewdney, 15 Yes. 
498, the objection that the debt was barred by the Statute of Limitations was taken by the 
assignees acting for the creditors at large, but there is no case which can be cited where such 
an objection can be taken by a stranger, which is the case here. I think therefore that wo 
ought to give judgment for \h»^\aija!fm,— Judgment for the plaintiff. 

The opinions entertained In the Court of Bankruptcy upon this 
important point, as to whether debts, by being inserted in an 
insolvent's schedule, extinguish the rights of the creditors for other 
purposes, will be seen from the next case, Re Lyon^ a report of which 
could not be obtained either by the Court or the Bar when the 
cases of Re George Bohn and Re David, Brakenridge were under 
consideration. 



February 23, 1844. 

(Before Mr. Commissioner Holrotd.) 

In re Lyon. 

Where A. became insolvent in the year 1836, and inserted the debt of B. in his schedule : 
Held, that B, might prove for the debt under the subsequent bankruptcy of A. in 1842, 
and that his right to prove u>as not barred by the statute of limitcttions. 

In this case. Norton, solicitor for his client, Bobinson, sought to prove against the bank- 
rupt's estate tor 174/. 15a. on a warrant of attorney. He stated that the question which 
arose in this case had been brought before Mr. Commissioner Fonblan^ue on a former 
occasion and fully argued by counseLand that on that occasion Mr. Commissioner Fonblanque, 
who was at the time slttiBg for the learned Commissioner now present, had decided to 

F 
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Sb Lton. to admit the proof, but a docnment having been mifiLaid, a claim to proTO only was pat on 
the file. The circumstances under which he sought to prove were as follows: — 

Hie warrant of attorney from Lyon to Bobinson was given in the year 1834, and was foi; 
a debt contracted shortly lief ore that time. No proceedings were taken to enter up Jud^ent, 
and in the year 1836 Lyon became insolvent, and took the benefit of the Act, Bobmson's 
debt being duly inserted in the insolvent's sdiednle. Subsequently to this Lyon again got 
into difficulties! and in 1842 became a bankrapt. The question now was, on these facts, 
whether or not Bobinson oould come in and prove his debt on the warrant of attorney under 
the bankruptcy. 

Danffernekt (solicitor to the ass^ees), objected to the ftoot on two grounds ; first, that 
Bobinson bad no right to prove under the bankraptcyat all, his debt having been inserted 
in the schedule under the insolvency in 1836 : and secondly, that if he ever had that 
right, that in this case it was barred by the Statute of Limitations, more than six years 
having elapsed between the insolvency of Lyon and his subsequent bankruptcy. 

Norton.contra. — The insolvent's schedule is in the nature ofatnist for the benefit of creditors, 
and thererore the insertion of tilie debt in the schedule prevents its being baired by the Statute 
of Limitations. As to the other point, tiie case of JeuU v. Montford shows that a debt in- 
serted in an insolvent's schedule will,- after his discharge, be a sumcient petitioning creditor's 
debt to a fiat of bankruptcy subsequently taken outa^dnst lum, and consequently we are entitled 
to prove, unless barred oy the Statute of Limitations. 

Authorities dted JeUit v. Montford, 4 B. & A. 256 ; Btvrton v. Tatteraatt, 1 Bus. & MyL 
267 ; Ward v. Painter, 2 Bevan ; Curtis v. Sheffield, 8 Simon, 706 ; Browning v. Paris, 
6ilL. & W, 117 ; Datfis v. Shipley, 1 B. & Ad. 64; Ex parte Fenvnek. 4 Mon, & Ayr. 
681 ; Ex parte Barrington, 1 Deacon, 7 Geo. 4, c. 67, ss. 67 & 60; 1 & 2 Vict c. 110, 
88. 87, 90, & 91. 

Per Curiam. — ^As it is stated that this question was argued before my brother Com- 
missioner, and is one of some importance, I shall not decide tibe point without consulting him, 
and looking into the authorities which have been brought under my notice. — Our. adn, vuU. 

Mr. Commissionbb Hol&otd now proceeded to give judgment, and stated that, since the 
argument in this case yesterday, he had consulted Mr. Commissioner Fonblanque, who 
remembered the case being argued before him on a former occasion, and fully concurred in the 
judgment that he was now about to give. The learned Commissioner then recited the fiicts of the 
case, and stated that with regard to the first point he had no doubt that a creditor of an insol- 
vent 'might Drove under the subsequent bankruptcy of the debtor, for which the ease of JeOis 
V. Montford, and Ex parte Fenvnek and Ex parte Barrington, were distinct authorities, the 
principle being that the debt was not extinguitQied by the insolvency, but merely the remedy 
against the person of the debtor taken away. With regard to the point whether or no the Statute 
of Limitations had barred the right to prove, he was iuibo clearly of opinion that it did not do so. 
The vesting of the insolvent's estate in his assignees was in the nature of a trust, and therefore 
the statute does not run. It therefore appeared upon all the cases that the debt is stiU a valid one. 
and that the creditor has a clear right to prove. The case of Browning v. Paris did not 
affect the question either way, that case being decided on other grounds, and arose under the 
62 Geo. 3j c. 166, which Act did not contain any provision taking after-acquired assets out of 
the operation of tne Statute of Limitations which the subsequent Insolvent Acts did. He should 
therefore, upon the authority of the various cases cited, admit the proof. — Proof admitted 
accordingly, 

(The report of tMs decision appeared in the Legtd Chronicle or Digest of proceedings in the 
superior Courts of Law of Saturday, March 2, 1844, but this publication being now out of 
print, the case is given entire. ) 
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December 18, 1847. 
(Before Mb. CoioassiONEB Habbis.) 

Proie4^0H Case. 
Re James Milleb» 

PlainHffs in Custody for Costs in an Action for Slander. 

A plaintiff in an action for slander^ in custody for the costs, applying 
for reUef under the protection statutes, unUhave no day named for his 
final cider. 

THIS insolvent was in custody for the costs in an action on the /?« Jambs 
case for slander brought by him against the opposing creditor, M"*!***- 
Mr. Johnstone, for whom Nichols appeared. 

The record in the action was produced. A plea of justification 
had been put in, and there was a verdict for tne defendant at the 
trial Judgment was signed on the 6th of November, 1847. The 
costs were taxed at 65L 15^. 

Nichols submitted that upon this evidence the Court had no 
power to make a final order. That would be apparent by a reference 
to the 4th section of the 5 & 6 Vict. c. 116, re-enacted by the 24th 
section of the 7 & 8 Vict, c 96, which recited that "if the debts of 
the petitioner, or any of them, were contracted by reason of any 
judgment in any proceeding for breach of the revenue laws, or in 
any action for breach of promise of marriage, seduction, criminal 
conversation, libel, slander, assault, battery, malicious arrest, 
malicious suing out of a fiat in bankruptcv, or malicious trespass, 
the commissioner shall not be authorized m any such case to name 
any day for making such final order, or to renew such. interim 
order.** He relied upon those words, if the debts of the petitioner 
or any of them were contracted "iy reason of any judgment 
in any action for slander.^ The defendant had a judgment here to 
the amount of his costs. The section was an extension of the 1 & 2 
Vict. c. 110, s. 78, "or shall be indebted for damages recovered 
in any action for a malicious prosecution, or for libel, or for slander," 
&c. In this case the debt could not be consider^ damages, but 
he submitted confidently that it was a debt contracted by reason 
of a judgment in an action for slander. 

Mb. Commissioneb Habris said, that the question was whether 
this Act of Parliament could be applied to a plaintifi* in an action 
for slander. It was a very grave pomt, and its decision must govern 

F 2 
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Rb James the practice of this Court in future. He must consult his brother 
iLLEtt. commissioners, for which purpose the case must stand adjourned 
to the 15th of January. On that day, 

DowsCf for the insolvent, said, that the Court in Re Nash 
had intimated an intention to assimilate as much as possible 
the practice imder the Protection Statutes to that under the 
1 & 2 Vict, c 110. K the insolvent had petitioned under this 
last mentioned statute, it was perfectly clear that he would 
have been entitled to his discharge, because in the 78th section the 
word "damages" indicated the class of persons who were not 
entitled to an immediate discharge. The clauses in the 5 & 6 Viet, 
c 116, and 7 & 8 Vict, c 96, were not so precise, but if they were 
read with attention no doubt could be entertained but that 
defendants alone were the persons who were not to have their final 
orders. The words were (sect. 24) " that such debts or any of them 
were contracted by reason of any judgment in any proceeding for 
breach of the revenue laws, or in any action for breach of promise of 
marriage, seduction, criminal conversation, libel, slander, assault, 
battery, malicious arrest, malicious suing out of a fiat of bankruptcy, 
or malicious trespass." Now, who could contract a debt by 
reason of a breach of the revenue laws, but a defendant against 
whom the Crown brought a suit? So, who could contract a debt 
in any action for breach of promise of marriage, seduction, mminal 
conversation, libel, slander, assault, &c., but defendants against 
whom actions were brought? If an action was brought by a 

Elaintiff, and he lost, it never could have been contemplated that 
e should be amenable for having incurred costs. It was, how- 
ever, different as respected defendants. He submitted that the 
intention of this Act of Parliament was similar to that clause (78) 
in the 1 & 2 Vict, c 110, which rendered an insolvent liable to 
remand in certain cases for defending an action, but in no case for 
bringing one. 

Nichols was not called upon to reply. 

Mb. Commissioner Harris intimated that he had submitted 
the point for the consideration of the commissioners, and after 
consultation, they were all of opinion that this was not a case for 
the appointment of a day for the final order. 
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January 6y 1848. 
(Before Mb. Commissioneb Phillips.) 

Protection Case, 
Re Edwabd Lawes. 

Amount paid to the Attorney for the Expense of the Proceedings — Petition 

— Special BcUancC'Sheet — Variance. 

A sum less than thatJUled up in the hlanh left in the petition for the 
insertion of the necessary expense of petitioning the Court having been 
paid to the insolvents attorney ^ can the petition be sustained? 

Heldf that if the mistake does not appear to have been icUful, or for the 
purpose of deceiving the Court, the petition wUl not be dismissed, 

THIS insolvent appeared for his interim order. Be Edward 

Dowse opposed for a creditor named Hodges. Lawbb. 

Nichols supported. 

Dowse stated his ground of opposition, but intimated that before 
entering upon it, he had an objection to make to a statement in 
the petition wlidch was untrue. He be^ed the attention of 
the Court to the following paragraph: "That your petitioner 
has not parted with, or charged, any of his property (except for 
the necessary support of himself and his family, and the necessary 
expenses (not exceeding 12/.) of this his petition, or in the ordinary 
course of trade) at any time within three months of the date of 
filing this his petition, or at any time with a view to this his 
petition.'' To test the truth of the allegation regarding the sum 
paid for the necessary expense of this petition he would briefly 
examine the insolvent upon that point. 

The Insolvent^ in the course of his examination by the learned 
counsel, said tlmt he had paid his attorney for expenses in the 
matter of his petition about 102. He had paid that sum by 
instahnents. The last instalment he had paid two days ago. 
Before he filed his petition he paid him 37. 10^. He could not tell 
how that appeared m his special balance sheet. 

Dowse said, that there was no mention of that in the special 
balance sheet. He submitted that the variance between the 
petition, special balance sheet, and the insolvent's evidence, was 
fatal 

Nichols begged the attention of the Court to the exact words of 
the allegation in the petition, to which attention had been directed. 
The insolvent did not say that he had paid his attorney 12/., but 
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2J0 Edwaed that he had paid a sum not exceeding 12£ Did the sum he now 
lawes. gtated that he had paid exceed 12/. ? He was sure the Court would 
not dismiss the petition on that groimd. The statement was quite 
consistent with the facts in evidence. 

Mr. Commissioner Phillips observed that the question was, 
** Did the statement alluded to in the petition convey to the Court 
that the expense of the insolvent's petition was 12L and if it did, 
was that a true statement, or was it meant to deceive the Court?" 
The insolvent could not swear to it to-day. 

Nichols foimd that in the general balance sheet, the insolvent 
stated that he paid his attorney 107. 

Mr. Commissioner Phillips observed that the statement in 
the petition was 2/. more, and still there was a variance. 

Dowse said that, attached to the petition and schedule was an 
affidavit, '^ That the several allegations in the said petition and the 
several matters contained in the schedule hereunto annexed are 
true." Was the allegation, that he had paid his attorney 12/1, a 
true allegation? He would take issue on that point. 

Nichols said, that the whole must be taken together. Take the 
allegation in the petition with the statement in the general balance 
sheet and no indictment for pequry could be maintained. 

Dowse. — Had the insolvent paid his attorney 10/. or 12/. as 
stated in his petition ? Neither the one sum nor the other was 
entered in the special balance sheet. 

Mr. Commissioner Phillips. — At the time of filing his 
petition he had only paid his attorney 3/. lO^. according to his own 
statements 

Nichols observed, that these were inaccuracies. 

Mr. Commissioner Phillips. — They are very unfortunate 
inaccuracies, as they occurred in reference to a debt the payment 
of which was disputed. 

Nichols. — The insolvent's statement could easily be checked by a 
reference to Mr. Le Briton's books. 

Mr. Commissioner Phillips, observed, that if upon reference 
to the books, it should turn out that the attorney received 10/, 
instead of 12/., he should be very willing to exercise his discretion, 
as in that event he could hardly believe that, for the sake of 2/. a 
man would attempt to deceive the Court; but if it should turn out 
to be 3/. 10^. it was another matter. 

Adfoumed to produce Mr. Le BritorCs books. 



Janvjary 10. 

The case came again before the Court, pursuant to adjournment. 
It appeared by the entries in the attorney's books, that he had 
received from the insolvent in all a sum of 9t 10^. 

Dowse again submitted that the special balance sheet did not 
show that payment, and that the statements in the petition and 
schedule were untrue. 
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Nichols contended that when the insolvent said in his petition he ^Edward 
had expended a sum not exceeding 12£, he meant to say that he ^'"'*' 

had not paid him more than that 8um« The statement was not equi- 
valent to a distinct and positive allegation, that the precise sum of 
122. was paid in that way. It was not an assertion that \2L 
had been expended that way, but that he had paid a sum not 
exceeding 12/., and in reference to the entry of 10/. in the general 
balance sheet, he submitted that in common understanding the 
statement that 10/. had been paid was quite consistent with the 
payment of 9/. 10*. which had been proved. 

Dowse reiterated that there was a total omission of that payment 
from the special balance sheet. 

Mb. Commissioneb Phillips. — He could have amended that. 
The question upon the petition now was, did 9£ \0s. exceed 12/.? 
The statement in the petition amounted precisely to an allegation 
that it did not. 

JMichols asked his learned friend whether he could produce a case 
in point? 

Dowse. — The object ofth at paragraph in the petition was, to give 
information of what was the sum actually expended by an insolvent 
in coming to that Court. Suppose the insolvent had stated that 
he had expended a sum not exceeding 50L, and the payment 
of 9/. 10*. was proved, would that be sufficient? 

Mb. Commissioneb Phillips should be inclined to say in such 
a case that it was done wilfully; but suppose that he had paid 
various small sums, and suppose he could not exactlv say to what 
they amounted, or should make an error in the calculation. In 
this case there was only a difference of 2/. 10*. 

Dowse. — The attorney was the man who fiUed up this blank, 
not the insolvent. Their own evidence did not support the 
allegation in the petition. 

JNichols said, that a case had occurred before Mr. Commissioner 
Law, in which it was stated in the petition, that the insolvent's 
estate was of the value of nothing, and although it was shown that 
he had some property, that learned Commissioner refused to 
dismiss the petition. 

Mb. Commissioneb Phillips. — ^If that statement was a wilful 
falsehood, he should dismiss thispetition, but he thought that there 
was an equilr in these cases. The omission was so very trifling, 
that the insolvent might well be mistaken in it, and 

The petition would not be dismissed. 

Note, — ^In the case of Be John Uoyd^ which came before CominiBeioiier Law, December 1, 
1847, the insolyent stated in his petition that he had paid his attorney a sum not exceeding 
10/. In examination he admitted that he had only paid the attorney o/. 

JOotDse snbmitted that the statement in the pMBtition was tantamount to an allegation that he 
liad paid lOl.. and as it appeared by his own eyidence to have been no more than 5A, it was 
untme. and tnercf ore the jurisdiction which the Court had oyer the petition was destroyed. 
Commissioner Law obseryed. that he did not say that he had paid 10/. to the attorney, he only 
said a sum not exceeding lO/. The insolvent now stated that he paid less than l(j/., having 
paid 61 He did not think the two aUegationa inconsistent, and he therefore did not consider 
that a sufficient reason for dismissing the petition. 
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INSOLVENT DEBTORS' COURT. 

January 27, 1848* 

(Before Mil CoMMissioifEB Phillips.) 

Alabd v. Boss. 

Liability under the Small Debts Act in respect of debts omitted from, 

the schedule. 

An insolvent is liable for a debt, or any portion of a debt^ omitted from, 
his schedule, and a discharge or a final order vnll be no bar to 
proceedings against him in respect thereof under the 8 ^r ^ Vtct. 
c. 127. 

Alabd npHIS insolvent was summoned under the Small Debts Act, for 
gj'g JL the payment of the difference between the sum of 4/. 10*. 
and 7/. 8^. the debt due to the plaintiff^ who was inserted in the 
schedule as a creditor for the former amount. The question was, 
had the Court jurisdiction in respect of that portion of the debt 
which had been omitted from the schedule ? 

Mr. Commissioner Phillips said, that if the amount of the 
debt had been truly entered in the schedule, the plaintiff would 
have been entitled to notice, and at the insolvent's hearing he 
might have made such opposition against him as he might have 
been advised. He would now see what could be done under these 
circumstances. Was there any section withdrawing the protection 
in respect of the excess of the debt not inserted in the schedule ? 

Dowse (amicus curies) said, that there was no power to withdraw 
the protection. Under the 12th section of the 5 & 6 Vict. c. 116, 
the final order might be* rescinded; but for that purpose there 
must be a formal application by an assignee or a* creditor. The 
93rd section of the 1 & 2 Vict. c. 110, provided for the protection 
of insolvents in respect of the entry of any debt in the schedule, ** at 
an amount which is not exactly the actual amoimt thereof without 
culpable negligence or fraud, or evil intention on the part of the 
insolvent." But this section was held by the Court of Exchequer 
to be no protection in a case precisely parallel to that now before 
the Court. The case he referred to was Hoyles v. Blore^ 14 M. & 
W. 387 ; and 15 Law Journal, N. S. Exchequer, 28, in which a 
defendant, an insolvent, inserted the plaintiff as a creditor in his 
schedule ; but by mistake, and without fraud, stated the debt to be 
37. whereas in fact it was 7/. The Court held that, as the creditor 
was thereby deprived of the benefit of the notice to be given to 
the creditors above 5/. under the 71st section this was not a case 
within the protection of the 93rd sectioq, and the defendants 
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discharge under the Act was no bar to an actfon for this debt." Alard 
In that case it would be seen that the Court held that the 93rd Boss, 
section was not applicable. So here^ the defendant could not 
plead his discharge^ therefore he was still liable. The 75th 
section of the 1 & 2 Vict, c, 110, protected the person of a 
discharged insolvent only as to the particular debts or sums of 
money inserted in the schedule. The words of the section were 
" such prisoner shall be entitled to the benefit of this Act as to 
the several debts and sums of money due or claimed to be due at 
the time of making such vesting order as aforesaid from such 
prisoner to the several persons named in his schedule as creditors 
or claiming to be creditors for the same respectively, or for which 
such persons shall have given credit to such prisoner, before the 
time of making such vesting order as aforesaid, and which were not 
then payable, and as to the claims of all other persons not known 
to such prisoner at the time of such adjudication, who may be 
indorsees, or holders of any negotiable security set forth in such 
scheduleJ*^ Upon referring to the 22nd section of the 7 & 8 Vict, 
c 96, it would be found that the words introduced were similar to 
those in the first-mentioned statute, and a decision upon the words 
of the one Act would be equally applicable to those in the other Act 

The case in point occurred at the Bristol Assizes, at which an 
action having been brought against an insolvent upon two promis- 
sory notes, the defendstnt pleaded his discharge under tms Act, 
and averred that the plaintiff was one of the creditors named in his 
schedule filed in the Insdivent Court It appeared that the 
plaintiff was mentioned in the schedule as a creditor for two sums 
of money not corresponding in amount with the sums mentioned 
in the notes, but the schedule made no mention of the notes. 
Thereupon Mr. Justice Erie directed a verdict for the plaintiff, and 
the Court of Exchequer held that the jury had been rightly 
directed, Parke, B., observing that the question turned upon the 
75th section of the statute, the meaning of which, according to its 
ordinary grammatical interpretation, certainly was that the insolvent 
was discharged as to these debts or sums of money ow/y, which 
were specified in the schedule. Leonard v. Baker, 15 L. J. ; N. S. 
Exchequer, 177 ; and 10 Jurist, 226 ; confirming Tyers v. Street, 
7 Scott, 349, and overruling Davis v. Lloyd, 2 Jurist, 361. The 
inaccuracy of the statement in the schedule prevented the insolvent 
from enjoying the benefit of the Act of Psurliament, in respect of 
the plaintiff's debt in that case, and the effect consequent upon the 
irregularity of the entry in this case would be the same. The 
adjudication under the one statute, nor the final order under the 
other, was any bar to an action under such circumstances. 
The Court, therefore, had ftdl jurisdiction to deal with the 
defendant. 

Mb. Commissioneb Phillips doubted the defendant's honesty, 
and upon the application of the plaintiff adjourned the examination 
for a fortnight, to allow time for the production of evidence as to 
the defendmit's means of paying the debt. 

G 
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INSOLVENT DEBTORS' COURT- 

January 15, 1847. 
(Before Mr. Commissioner Phillips.) 

Re Richard Martin. 

Notice of Opposition. 

An accidental mistake in entering notice of opposition in the office kooky 
as to the day upon which it is intended to be madcy is fatal. 

MAaHN^^ npmS insolvent appeared for hearing, and was opposed by a 
X creditor. 

Nicholsy for the insolvent, submitted that notice of his intention 
to oppose upon that day should have been entered in the book 
kept in the office for that purpose. That was the practice of the 
Court, and as this creditor had not conformed to it, his opposition 
should be disallowed. 

The opposing creditor explained, that as he resided at Bath, he 
had deputed a mend in town to enter the usual notice of opposition 
in the office book, but he had apparently mistaken the date and 
entered it for that day week. He had travelled upwards of a 
hundred miles from Bath that morning for the express purpose of 
opposing the insolvent, and trusted that under these circumstances 
tne accidental deviation from strict practice would be excused. 

Mb. Commissioner Phillips thought it a hard case, and would 
grant as an indulgence that it should stand over for a short time 
for the decision of the head of the Court (The Chief Commis- 
sioner). 

Shortly after the Chief Commissioner took his seat upon the 
bench, when Commissioner Phillips explained to him the nature of 
the indulgence claimed by the opposing creditor, upon which 

The Chief Commissioner said uiat cases of this kind had 
occurred very often, twenty or thirty times to his recollection. 
The rules of the Court must be supported, or else everything 
would be afloat. The difficulty had arisen from the carelessness 
of the person to whom he confided his interest. 

Mr. Commissioner Phillips concurred. 

Opposition disallowed. 



INSOLVENT COURT. 43 



INSOLVENT DEBTORS' COURT. 

May 19, 1847. 

(Before the Chief Commissioner Eetnolds, and Mr. Com3iissioner 

Phillips.) 

Re William Argent. 

Oppositions^ when admissible. 

Creditors who have given due notice of their intention to oppose are not 
precluded from stating the grounds of their complaint before the 
adjudication is pronounced. 

COUNSEL and the creditors who opposed in this case left the ^« William 
Court, expecting from the long list of cases in the paper, ^<*^nt. 
that it would not be called on till the afternoon. The case was 
nearly concluded, when 

Sargoody who appeared for the opposing creditors, returned from 
the Court of Bankruptcy, where he had been making an application, 
and, apologising for his absence, begged to open an opposition. 

Nichols, for flie insolvent, objected that the case was nearly over, 
and the opposing creditors themselves were not present. 

After some^scussion upon the point of the admissibility of the 
opposition under such circumstances. 

The Chief Commissioner said, that until the adjudication 
was pronoimced, the case was not concluded. If an opposing 
creditor came forward before that, strictly speaking, the Court 
was indulgent and never excluded. At the same time, some rule 
should be observed. 

Mb. Commissioner Phillips inquired the nature of the 
opposition. 

Sargood said that it was for contracting debts, without reasonable 
expectation of payment, and by fraudulent representations. 

Mb. Commissioner Phillips said, that the latter part of the 
opposition could not be proved in the absence of the witnesses. 

Sargood prayed to examine the insolvent. 

The Court said, that if he would not speak against time, he 
might do so. Opposition admitted. 



G 2 



44 INSOLVENT COURT. 



INSOLVENT DEBTORS' COURT. 

January 17, 1848. 

(Before the Chief Commissioner Reynolds.) 

Protection Case, 

Re William Coots. 

Trader, 

A lodging-house keeper and chimney-sweep is not a trader eo iwmine 
within the meaning of the laws relating to bankrupts. 

Re William 111" ACK AE opposed the application of this insolvent, a prisoner 
Coots. jj/J^ g^^ debt, to come up for his discharge under the 6th section 
of 7 & 8 Vict, c 96. 

The insolvent had described himself in his petition as a chimney- 
sweeper and lodmng-house keeper, being a trader within the 
meaning of the laws now in force relating to bankrupts. He 
submitted that neither under the one description nor tne other 
was he a trader. It was quite plain that a lodging-house keeper 
was not a trader. The case of Gibson^ assignee of Birch, v. Kinff, 
10 M. & W. 667, was decisive upon that point. A chimney- 
sweeper was not a trader within the meaning of the laws relating 
to bankrupts. He did not work up commodities. The petition 
was therefore untrue, and could not Ibe sustained. 

The insolvent was examined by the Chief Commissioner. He 
said he had four houses. He let out one room famished, and all 
the others un&mished. For the fiimished room he was paid 5s. a 
week. The unAimished rooms were let at different prices. He 
bought in soot and sold it out. He had done that for a twelve- 
month past, but not frequently. Sometimes he gained by it, 
and sometimes he lost. He sold it to different carriers, who sold 
it in the country for fanning purposes. He had done that twenty 
or thirty times. 

Macrae said, that this dealing in soot was either ancillary to his 
business in the same maimer as the partial dealings of a school- 
master with his scholars, or of a music-master with his pupils ; or 
it was a separate branch of the trade, and if so he should have 
described himself as a dealer in soot. In either case the petition 
could not be sustained. 
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The Chief Commissioner observed, that in certain cases of i^e William 
doubt All trading an Act of Parliament had been passed to clear it 
up. This did not come under any of the classes specifically 
named. 

Macrae said, that fiats in bankruptcy might be supported by any 
species of trading under the words " dealer and chapman ;" but there 
were no such general words in this form of petition, in which it was 
imperative to fill in the ^^ trade or trades, business or businesses, 
carried on by the petitioner during his six months' residence within 
the district of the Court." 

The Chief Commissioner, having consulted Mr. Commissioner 
Harris and Mr. Commissioner PhiUips, intimated that the ob- 
jection was fatal, and The petition was dismissed. 
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December 10, 1847. 
(Before the CmsF CoionssiONEB Bbtnolds.) 

Protection Case. 

Re James Glovsb. 

Heldy that an omission to fiU up the blank left in the petition for stating 
the day on which it was signed by the petitioner is fatal. 

IN this case the day of the month upon which the insolvent ^ Jambs 
signed the petition was not stated m the blank left for that ^^^^ 
purpose. 

The Chief Commissioner directed attention to the fact, and 
observed that the form of the petition was given by the Act of 
Parliament, and it could not be touched. The petition must be 
full and true in the form specified, or it must be dismissed. 

JOuncauy for the insolvent, said that the question was, whether 
the petition was not fiill enough, when the month in which it 
was presented was stated. No deception was intended to be 
practised upon the Court. It was a mere lapsus of the petitioner, 
and he submitted that, under these circumstances, there was suffi- 
cient fulness and certainty. 

The Chief Commissioner referred to Paterson's Insolvent 
Practice, p. 10, and read, " The Court has no power to permit an 
amendment of any error or omission in the petition ; and for any 
variation from the form prescribed by the Act the petition must 
be dismissed (7 & 8 Vict c 96, s. 2 ; Re Adams, 4 JL. T. 378) f 
and in Re Monetdck, it was held that the omission of the date 
when the petition was presented was fatal. He thought that there 
was no power to amend the petition. If there was any blank of 
importance, it was the blank left for stating the time of signing 
the petition. Petition dismissed. 
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INSOLVENT DEBTORS' COURT. 

January 5^ 1848. 
(Before Mb. Com^^hssioner Law.) 
Protection Case, 
Be William Snook. 

PetUion. 

The petition of an insolvent within the jurisdiction of the Court wiU not 
be sustained if he has not been a resident for six numths next imme- 
diately prec&Ung the date of his application. 

He William npHIS insolvent came up for his interim order, but in the course 

Snook. JL ^f ^j^^ examination it transpired that he lived in Hampshire, 

that he had a house there, and that his family resided there. The 

insolvent said, ^^ I still had a residence in London, and had to pay 

the rent." 

Mr. Commissioner Law said, the question was, has the 
insolvent resided six months from the 7th of June to the 7th of 
December within the jurisdiction of this Court? The 6th section of 
the 10 & 11 Vict, renders it imperative that an insolvent shall have 
resided six months next immediately preceding within the juris- 
diction of this Court. The question was, coiud this insolvent be 
said to have resided for six months in London ? It appears that 
he belonged to Portsmouth, and that he made an assignment in 
May, which made it convenient for him to come occasionally to 
London. He had lodgings in Lambeth, which he occupied upon 
these occasions. Could that be said to be a residence for six months 
next immediately preceding the date of his petition ? He had no 
choice. There was a jurisdiction prescribed by the Act. The test 
was a six months' residence previous to the date of the petition. 
If the petitioner had not resided six months vdthin his jurisdiction 
he could not touch the case. Petition dismissed* 
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INSOLVENT DEBTORS' COURT. 

January 6, 1848. 
(Before the Chief Commissioner Reynolds.) 

Protection Case. 

Re Robert Marsh. 

PetUion, 

If the petition is not signed by an attorney it wiU be dismissed, 
Jff'thepkices in which an insolvent has resided for six months previous to 

filing his petition are not filled up in the blank left for thai purpose^ the 

petition will be dismissed, 

THIS insolvent appeared for his interim order. jIarsh.*^ 

Lucasy who opposed for a creditor named John Hone, 
directed the attention of the Court to the fact that the petition was 
not attested by any attorney, nor was the blank filled up in which 
it was requisite to insert the residences of the insolvent during the 
six months prior to the time of filing his petition. The fourth rule 
made under statute 5 & 6 Vict. c. 116, required that each sheet of 
the petition and schedule shall be signed by the petitioner in the 
presence of, and attested by, his attorney. He submitted that the 
petition should be dismissed. 

The insolvent said that he had no money to pay a solicitor, and he 
had therefore to make out the schedule himself. He had procured a 
Mend, who was a solicitor, to sign the sheets of the schedule; but 
he was ill, and he had not been able to obtain his signature to the 
petition. 

The Chief Commissioner read tbe paragraph in the petition, 
^^ That your petitioner has resided six ccJendar months within the 
district of this honourable Court : that is to say," and instead of the 
places of residence following, there was blank. Another paragraph 
was this : — ** That your petitioner submits to this honourable Court 
the proposal for the payment of his debts contained in the said sche- 
dule," and there was no proposal. The last paragraph contained the 
words " signed by the said petitioner in the presence of blank 
" attorney or agent in the matter of the said petition." It is quite 
clear that this petition could not be sustained. 

Petition dismissed. 
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INSOLVENT DEBTORS' COURT. 

December 9, 1847. 
(Before the Chief CJohmissioneb Reynolds.) 

Protection Case, 
Re James Daniel (yCoNNELL. 

Breach of Trust — Condonation, 

Under the I ^2 Vict, c, 1 10, the practice is^ thai any agreement or 
settlement between the parties subsequent to the contracting of a debt, 
which has the effect of altering its nature or chara4;ter^ wiU bar com' 
plaint, 

Heldy that this rule is extended to oppositions for improperly contracting 
a debt under the protection statutes, 

He Jambs 'T^HIS insolvent was a clerk In the oflSce of Messrs. Gregory, 
D.O'CoNHBLi.. X solicitors, Bedford-row, and while In their service proved a 
defaulter in respect of moneys intrusted to him for various purposes. 
The defalcations beln^ discovered, his employers consented to waive 
proceedings, upon his giving them a warrant of attorney and 
effecting a policy upon his life, and covenanting to pay the premiums 
as they became due. 

Gregory opposed upon the ground that the debt had been con- 
tracted by means of a breach oftrust or fraud. 

The Chief Commissioner held that, as he had entered into a 
negotiation with the insolvent, and taken a security as a settlement, 
he could not go back to the original ground of complaint. He did 
not think that he could oppose on the ground of fraud. 

Opposition disallowed. 
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INSOLVENT DEBTORS' COURT. 

January 11, 1848. 
(Before Mb. Commissioner Harris.) 

Small Debts Act 

Bexkon and others r. Bowers. 

dwuntimefit. 

The defendant not appearing, the Court will not make any order for his 
commitment until he has first been served with a summons to show 
cause why he should not be committed. 

M' ACRAE appeared for the plaintiff. 
The Court having waited half an hour, and the defendant 
not appearing, 

Macrae directed his Honour's attention to sect. 1 of statute 8 & 9 
Vict c. 127, and prayed a warrant for the commitment of the 
defendant. 

Mr. Commissioner Harris laid down the rule that no order 
for commitment should be made against a defendant for non- 
appearance, without a summons being first served upon him to 
show cause t^ainst it That would be the practice in future. 

A simunons to that effect was directed to be made out 
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INSOLVENT DEBTORS' COURT. 

December 10, 1847. 
(Before Mr. Commissioner Phillips.) 

Re Zachartah Smith. 
Action for Debts in Schedule — Detainer. 

If an insolvent neglects to plead his discharge in bar to an action brought 
against him in respect to a debt inserted in his schedule, it is his own 
drfauUy and if he is arrested this Court will not interfere to liberate him 
from prison. 

If an insolvent be detained by a creditor at whose suit he has been 
remanded, after the period of remand has expired, this Court will not 
order his discharge. 

THIS insolvent was a prisoner confined for debt in the Queen's 
Prison. He petitioned the Court on the 24th of May, 1847, 
being at that time in custody for debt at the suit of John Lamb, 
for a sum of 28i \5s. 8d, The vesting order was made on the 31st 
of May, and on the 5th of June the schedule was filed. Upon the 
6th of July the insolvent was heard, but being opposed on behalf 
of Maria Caines he was remanded under the discretionary clause 

H 
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ZachaLiah ^^^ ^ months from the date of the yesting order at her suit This 
Smith. creditor^ however^ had not lodged a detainer against him at the 

Erison^ and the insolvent went out of custody. At the insolvent's 
earing an action was pending against him^ brought by Messrs. 
Fennell, Child and Kelly^ whose names were inserted in the 
schedule as creditors. He had obtained time to pleads but after 
the adjudication he did not plead, and judgment was given against 
him by default. He was taken upon a ca. sa. and Maria Caines, at 
whose suit he had been remanded, hearing that he was in custody, 
also lodged a detainer against him at the prison. 

Nichols applied for an order to discharge the insolvent, upon the 
ground that the names of the detaining creditors were inserted in 
the schedule as creditors, and the debts for which he was arrested 
were the same. He had been discharged from all his debts by an 
adjudication of that Court on the 6th of July last, except that of 
Maria Caines, at whose suit he was remanded for six months, but 
that period had now elapsed, and he was therefore clearly entitled 
to his liberty. 

Mr. Commissioner Phillips doubted whether this Court 
could interfere. As it was, however, a matter quite new, he would 
consult the Chief Commissioner. 

Nichols said, he thought that if the learned Commissioner would 
refer to the 85th section, he would find that he had authority. 
The insolvent did not go out of custody on account of any arrange* 
ments with any creditor, but because the adjudication was at 
the instance of Maria Caines only. This section was precisely 
applicable to the case : " Provided always, and be it enacted, that 
in all cases where it shall have been adjudged that any such 
prisoner shall be so discharged, and so entitled as aforesaid, at some 
luture period, such prisoner shall be subject and liable to be 
detained in prison and to be arrested and charged in custody, at 
the suit of any one or more of his or her creditors, with respect to 
whom it shjJl have been so adjudged at any time before such 
period shall have arrived, in the same manner as he would have 
been subject and liable thereto if this Act had not passed: provided 
nevertheless, that when such period shall have arrived, such prisoner 
shall be entitled to the benefit and protection of this Act, notwithstanding 
that he may have been out of actual custody during all or any part of 
the time subsequent to such adjudication, by reason of such prisoner 
not having been arrested or detained during such time, or any part 
thereof." He was aware that the Court could not interfere if the 
period of remand had not expired ; but that time was now past, 
and this section contemplated these very cases " when such period 
shall have arrived, notwithstanding that he may have been out of 
actual custody during the whole or any part of the time allotted 
for the demand, he shall be entitled to the benefit and protection 
of the Act," But if the Court was still doubtful about the matter, 
there could be no danger in granting a rule nisi, which was all he 
asked, and in the meantime he would look into the cases. 
The Court granted a rule nisi. 
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December 21. 

Hawkins showed cause. — He did not admit that the debt on which ff« 
the insolvent was now detained was the same as that from which he ^^gJJmi^" 
had been discharged by the Court. After the vesting order had 
been made Messrs. Fennell and Co. brought an action against the 
insolvent, who ought then to have pleaded his discharge m bar, as 
an application was made to a Judge on behalf of the defendant for 
an extension of time to plead, which was granted; and that exten- 
sion did not expire until two days after the adjudication had been 
pronounced by this Court. The insolvent not having pleaded his 
discharge, must now take the consequences. When taken on 
August 17, upon a capias^ the insolvent applied to Mr. Baron 
Piatt to be discharged; but that learned Judge dismissed the 
summons, observing that " as he had not fhou^ht fit to plead his 
discharge, the creditors had been justified in ta^ng out execution, 
which was quite regular, and could not be interfered witL" He 
cited Denne v. Knotte, 7 M. & W. 143, and strongly relied upon 
the observations of Mr. Baron Parke, in giving judmient. The 
learned Baron said that, ^^ if a party who has been discharged by 
the Insolvent Debtors' Court be subsequently arrested on mesne 
process for a debt in respect of which he was discharged, the law 
enables him to apply for his discharge; but if an action be brought 
against him^ and, instead of pleading his discharge, he allows the 
plaintiff to get final judgment, it is his own default, and the law 
must take its course." 

Nichols replied, that if the insolvent had pleaded his discharge, 
it would have been no bar to the action, as the 85th section of the 
1 & 2 Vict, c 110, gave power to any creditor to take an insolvent 
in execution during the currency of a remand. He also contended 
that this debt of Messrs. Fennell, having been entered in the 
schedule, was not changed into a new debt by the mere fact of 
their having obtained a judgment. 

Mb. Commissioner Phillips, after conferring with the Chief 
Commissioner, said, in this case it was clear there was no new 
debt, except the costs, which created a distinction between it and 
that of Denne v. Knotte; but that distinction was obviated by the 
remarks of Mr. Baron Parke, quoted in the report of the case 
referred to* He could not imagine anything more clear than that 
these remarks were perfectly, applicable to this case. He could 
not see much force in the objection of Mr. Nichols, that, under 
the 85th section the plea of a discharge would not operate in bar 
during the time over which the remand pronounced by the Court 
would extend. The Chief Commissioner agreed with himself in a 
clear opinion that the insolvent ought to have pleaded his discharge; 
but^ not having done so, the ju(%ment obtained by the creditor 
was perfectly regular, and, consequently, the Court could not 
discharge the insolvent. Rule discharged. 

H 2 



52 IKSOLVENT COURT. 



INSOLVENT DEBTORS' COURT. 

December 4, 1847. 

(Before Mr. Commissioner Harris.) 

Protection Case, 

Re Richard Gallis. 

Breach of Trust. 

Under the stat, I S^ 2 Vict, c, 110, in cases of insolvents who are 
defaulters, the Court deems it necessary on the part of the opposition 
to prove something more than a simple deficiency of accounts — some' 
thing to evince a guilty mind in the person whose deficiency of account 
is charged as an offence, and 

Semble, that, under the protection statutes,^ the Court wW judge ^A^malus 
animus of an insolvent from the evidence adduced. 

i20 BicHABD npHIS insolvent was a broker and collector of rents. For three 

i or four years he had been employed by Mr. McLou^hlin to 

collect rents, and on a balance of accounts, made in July last, the 



Callxs. 



insolvent was found to be indebted in more than 20i to the widow 
and administratrix of McLoughlin, for whom he had also collected 
debts after the death of her husband, for which an action was 
brought. 

Nichols opposed for McLoughlin, and said that the Commissioner 
should not name a day for maMng a final order, on the ground 
that the debt was contracted by a breach of trust. The duty of 
the insolvent was to collect the rents and pay the amount over to 
the employer, deducting his commission. Here the insolvent had 
received the money and spent it for his own purposes. 

DowsBy for the insolvent, submitted that this was not a case 
where the Court should refiise to name a day for making the final 
order. The duties of the insolvent were more extensive than as 
stated by Mr. Nichols. By referring to the accounts filed, it 
appeared that the insolvent paid money for various matters accord- 
ing to the order of McLoughlin, add was also entitled to charge 
for his attendances, &c. relating to McLoughlin's affairs. By tne 
practice of this Court, It was always deemed necessary on the part 
of an opposing creditor to prpve something more than a simple 
deficiency of accounts — something to evince a guilty mind in the 
person whose deficiency is charged as an offence. 

Mb. Commissioner Harris. — ^I am of opinion that this debt 
was contracted by a breach of trust, and therefore refose to n^me 
a day for making the final order. 
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INSOLVENT DEBTORS' COURT. 



November 27, 1847. 

(Before Mr. Commissionee Harris.) 

Protection Case. 

Re Richard House. 

Order for Payment — Warrant of CommUmenL 

An order for payment of a debt by instalments obtained upon a judgment 

recovered in a County Courts being produced^ 
Held^ that this Court may grant protection against an order for payment 

by instalments^ although it cannot against an order or warrant cf 

commitment. 

COOKE appeared for the insolvent. — The insolvent was opposed ^HouSt*" 
by a creditor, who handed in an order for the payment by 
instalments of his debt, which he had obtained in the County 
Court of Shoreditch. He objected that the insolvent could not be 
protected, as he had obtained that order before he petitioned 
the Court. 

Mb. Commissioner Harris, upon* looking at the document» 
observed that it appeared to be an order upon which the insolvent 
might have been committed on the very day his default was 
proved. As the order was dated before the insolvent presented a 
petition, had he power to grant protection ? 

Coohe inquired the nature of the document. 

Mb. Commissioneb Habbis said, that it was not the original 
judgment, but an order for payment upon a judgment antecedently 
recovered. 

Coohe. — Then, before this Court is deprived of jurisdiction, this 
man must be regularly summoned by the County Court to show 
cause why he does not pay. Many persons were under an 
impression that this Court could not discharge from an order for 
payment by instalments obtained upon a judgment recovered in a 
County Court ; but that was a mistake. The document produced 
was not a warrant of committal, but simply an order for payment 
by instalments, and until the defendant had been summoned to 
show cause why he did not pay, and a warrant of committal was 
actually made out, that Court could grant protection. The 102nd 
section of the County Courts Act (9 & 10 Vict c 95) enacted, 
^^ that when any order of commitment shall have been made as ^ 



54 INSOLVENT COURT. 

Be Richard aforesaid, &c. the gaoler or keeper of every gaol^ house of 
correction, and prison mentioned in any such order shall be bound 
to receive and keep the defendant, until discharged under the pro- 
visions of this Act, or otherwise in due course of law, and no 
protection, order, or certificate, granted by any Court of Bank- 
ruptcy or for the Relief of Insolvent Debtors, shall be available to 
discharge any defendant from any commitment under such last- 
mentioned order." The Court would see that it was only in the 
case of an order of commitment, not on a mere order for payment, 
that this Court or the Court of Bankruptcy could not interfere. 
Here there was simply a judgment with an order for payment by 
instalments. There was no more in that order than there was in 
any judgment pronounced in any of the Courts at Westminster. 
The process was this : — By the 92nd section the Judge of the 
County Court might make an order for payment by instalments, 
and in the event of default he might, by the 94th and 95th sections, 
award execution. The 96th section proceeded by specifying what 

foods might be taken in execution ; and, finally, after showing 
ow the order might be operated upon, the Act proceeded in the 
102nd section to enact that, when once a defendant was imprisoned, 
neither that Court nor the Court of Bankruptcy should interfere. 
The 103rd section went on still further to enact that the imprison- 
ment of a defendant should not operate as a satisfaction or 
extinguishment of the debt, or to deprive the plaintiflP of any right 
to take out execution against his goods and chattels at any future 
period. All that proceeding had reference to the 92nd section, 
and it was clear that it was only in the event of actual imprison- 
ment, or the production of a warrant of committal, that this Court 
could not interfere. 

Mb. Commissioner Harris said, that the insolvent was not 
committed, and the paper produced by the opposing creditor did 
not turn out to be an order of commitment. There was then 
nothing in that order to prevent his proceeding in this Court. 

TTie case was adjourned for amendments. 
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INSOLVENT DEBTORS' COURT. 

Attgust 5, 1847. 
(Before the Chibf Commissioner Rbtnolds.) 

Be James Hooker. 

Assets of Insolvent 

The assets of the estate of a deceased insolvent being paid into Court 
are claimed by the administratrix and next-of-kin^ who offer one-third 
to the creditors. The assignees claim payment in fuU, How are the 
assets to he apportioned f 

THIS was an application by the administratrix and next- jRe James 
of-kin of an insolvent, deceased, and whose debts were still Hookeb. 
unsatisfied, to have paid to them the whole or a portion of the 
assets of Ins estate, which had been transmitted from abroad^ and 
placed at the disposal of the Court. 

Cookey who appeared for the insolvent's widow, who was 
administratrix, and for the next-of-kin, stated the facts : — James 
Hooker, the deceased insolvent, some time after taking the benefit 
of the Act, went to Hong-Kong, and with another party went into 
business. Subsequently he removed to Macao, where he died of 
a fever, leaving his affairs, which were of a very complicated 
nature, in an unsettled state; but they were ultimately wound up 
by the proper authorities, his debts paid, and the balance trans- 
mitted, by order of the Supreme Court in the colony, to this 
(Insolvent Debtors') Court in the form of a bill of exchange for 
l,357i, being the total assets of his estate. The insolvent had left 
a father and two sisters, and a widow, who had taken out letters 
of administration. She was by law entitled to one-half, but there 
were debts in the schedule amounting to 752Z. 8^. lid. That sum 
might be reduced considerably, upon investigation. Now, with 
reference to the course to be pursued in satisfying these claims, 
suppose the property was in the hands of the administratrix, the 
only course open to the creditors would be under the 87th section 
of the Act (1 & 2 Vict. c. 110), for the Court to allow execution 
to issue upon a judgment duly entered up. However, in this case 
there was no judgment. The only course provided under this Act 
of Parliament therefore failed. The creditors had commenced 
proceedings in equity, but as that would be an exhausting process, 
and the help obtained would be purchased at so dear a rate that all 
parties would suffer, was it not much better for him to say, if you 
on your side will come to some fair arrangement, I will waive my 



56 INSOLVENT COUBT. 

^ooKEB^ legal objection that you have no right to touch this fund^ under 
the (Insolvent) Act of Parliament, without my consent ? There 
were two interests here, which he represented, the widow, who 
was administratrix, and the next^f-km. Now the usual practice 
of that Court, with respect to after-acquired property, was, to take 
one-third of it for the creditors, having respect to the equitable 
rights of all parties concerned. In accordance with practice, he 
proposed that one-third of the assets of the insolvent's estate, 
namely, 452/. 9«., be given to the creditors, which, upon the total 
amount of debts entered in the schedule, 752L Ss. lid, would give 
them more than ten shillings in the pound. 

Towjie, solicitor for the assignees, objected to take one-third, 
but would accept two-thirds. 

Dowse, who appeared for Wm. Price, a judgment creditor, thought 
the offer of Mr. Cooke a very fair one, and would accept tnat 
arrangement. 

Nichols, who showed cause against the rule for the assignees, 
said, that the creditors were entitled to twenty shillings in the 
pound. Unless all the creditors consented, he doubted whether 
the assignees had power to accept less. As to the fact of there 
being no judgment, that was immaterial It was true that a 
power of attorney must be given in the lifetime of the party who 
gave it. In this case the party was dead. But under the 87th 
section, the order of that Court to enter up judgment would be as 
valid rfter, as it was previous to, the decease of an insolvent. The 
words of that section were "the order of the said Court for 
entering up such judgment shall be a sufficient authority to the 
proper officer for entering up the same, and such judgment shall 
have the force of a recognizance; and if at any time it shall appear 
to the satisfaction of the said Court that such prisoner is of ability 
to pay such debts, or any part thereof, or is dead, leaving assets 
for tnat purpose, the said Court may permit execution to be taken 
out upon such judgment for such simi as under all the circumstances 
of the case the said Court shall order.** These words, "shall be a 
sufficient authority to the proper officer,*' were of the most general 
signification, and were as binmng and as authoritative after death as 
before it. That the words fully contemplated, and extended to, the 
death of an insolvent was obvious, for there were frequently no 
ftmds in his lifetime, and if the Court was to hold that judgment 
could not be entered up after death, creditors would be deprived 
in that event of their property, although there was no laches on 
their part or on that of the Court. But he would further call the 
attention of the Court to the terms on which the money was 
transmitted to the Court. The letter from the registrar of the 
Court abroad transmitting it said, that the Court was to hold it for 
the parties entitled to it. The words of that letter were, that the 
Court should dispose of it " as might be just to all parties." 

The Chief Commissioner observed, that those words would 
not give the Court authority to do that which by law it could not 
do. 
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Nichols submitted that by law the creditors should be paid before ^ Jameb 
the next-of-kin received anything. That an intestate's property 
must be applied first to the satisfaction of his debts was as clear 
a proposition as any in law. Were the debts in this schedule debts 
due by the intestate? The Court of Common Pleas had held^ that 
the discharge of this Court was merely from imprisonment; the 
debts remained. In the Court of Bankruptcy they made applicants 
include debts contained in their schedules in this Courts and 
petitions had often been dismissed because, with that addition, the 
amount of their debts was above SOOL The debts entered in the 
schedules in this Court were, therefore, debts legally and equitably 
due to all purposes. The legal and equitable rights of the parties 
gave the true notion and proper construction to the words in the 
letter, " as was just to all parties." The sympathy and feeling of 
parties should not be allowed to interfere with what was just. 
What was the ordinary course pursued by law under such 
circumstances? Suppose a tradesman, a butcher, for instance, died 
intestate, his debts were first satisfied, debts due on specialty 
contracts and on bonds taking priority. That was what was called 
priority of right, and sympathy or feeling had nothing to do with it. 

The Chief Commissioner said, that he need not labour that 
point, as it was plain this was a legal question, and what might 
be called the justice or feeling of the case had nothing to do with it. 

Nichols said, that the question there must be settled by equity, 
and a Court of Equity, as the cases showed, would order the 
creditors to be satisfied before the widow and next-of-kin received 
a farthing. That the debts in that Court were just as much debts 
before death as afterwards, was plain, because, supposing a 
landlord inserted a debt for rent in the schedule of an insolvent, if 
he returned to the same house the landlord might seize his goods 
by distress for the same debt, because that special remedy was not 
taken from him by the Act. 

The Chief Commissioner observed that, supposing it 
was so, the Act provided that, with respect to after-acquired 
property, the only mode of reaching it was by entering up judgment ; 
but if there was none, how could that be done ? 

Nichols said that it was not necessary here. This case was 
distinguished from all others that he recollected, for the funds to 
be reached were in Court. From the spirit of the Act it was 
clear that if a man left property, being insolvent, that Court was 
required to order its distribution, or so much of it as should appear 
to be just and equitable, amongst his creditors. His death, sup- 
posing him in a situation to satisfy his creditors, in no way 
remitted that obligation. A case of this kind, so far as he knew, 
never occurred before. The insolvent's debts at Hong-Kong were 
aQ paid, and all the debts and liabilities abroad were paid and 
satisfied ; but the deceased (insolvent) left debts in his schedule 
in this country to the amount of between 700Z. and 8()0i, when 
the surplus of his property left and in Court amounts to between 
1,300/. and 1,400/.; the insolvent's widow was provided for. Under 
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B?ooKE*^ these circumstances, had not the creditors a priority over the next- 
of-kin in equity as well as In law ? If the insolvent were living, 
he could not have given his property to them before satisfying his 
debts, and upon Svhat principle was it that this power could be 
exercised after his death ? He submitted that there was power 
under the Act, if hot under the terms of the letter, to order the 
distribution of the money amongst the creditors, — ^if not, that the 
Court should bold it till the terms of its distribution were settled 
by a Court of Equity/ Proceedings had been taken in equity and 
an injunction had been granted, but it had been dissolved, because 
they swore that the money was in this Court, which Vice-Chan- 
cellor Knight Bruce held to be a Court of competent jurisdiction. 
Upon that presmnption, and by law, the money was here, and he 
submitted that there should be no delay in its distribution amongst 
the creditors. 

Creswell contended that the Court had jurisdiction, although 
judgment had not been entered up. 

Dowse ^ain, on the part of a creditor, elected to accept Mr. 
Cooke's oner, as it would put money, in the hands of creditors 
which might otherwise be spent in litigation. 

Coohe suggested that it would perhaps facilitate the decision of 
the Court if all the creditors were called upon to prove the debts 
inserted in the schedule, as some of the debts were said to be too 
large. There was one debt which was put down at 200i which 
resSly only a little exceeded lOOZ. He hoped that the suggestion 
of Vice-Chancellor Knight Bruce, that this Court was the proper 
Court for the distribution of the assets, would be acted upon. He 
wished to keep the money out of Chancery, and suggested that all 
parties should be bound by previous assent to abide by the 
decision of this Court. He pledged his word that judgment could 
not be entered up against a deceased insolvent. 

The Chief Commissioner wished to see a case in point. 

Coohe said that a case was to be found in Bamewell and Adolphus, 
and pledged himself to produce it. Upon reflection, and in con- 
sequence of a bill having been filed in Chancery, he now varied 
his application. He thought that the Court could not advise its 
officer to pay out the money, as they were only trustees. The 
money ought to be considered to be in the hands of the adminis- 
tratrix, and that this application should refer to an arrangement 
inter vivos. There should be no difference in consequence of its 
being in mortuunu The Court, in determining similar applications 
inter vivos, always took into consideration, as an element in its 
decision, the situation of the family of the insolvent. Taking, then, 
the ordinary course of proceeding inter vivos as their guide, the 
administratrix was equally bound with the living man to pay his 
debts. In these cases the Court never took the whole assets. 
The Court tempered its judgment with other considerations, 
and mercy was not forgotten. The Court would not forget 
the expense to which the widow had already been put, as 
administratrix, to maintain her claim. 
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Nichols read the letter from the Supreme Court abroad, and 
conmiented upon its terms in reference to the deposit of the 
money. 

Cooke said that he could not be in a better position than that 
which he was willing to concede; namely, that the application 
should be dealt with in the same manner as if a judgment had been 
obtaiiied. 

The Chief Commissioner would give no decision at 
present, but ordered the matter to stand over. Creditors in the 
meantime to be called upon to prove their debts. 



Bb Jambs 

HOOKEll. 



INSOLyENT DEBTORS' COURT. 



November 9, 1847. 
(Before the Chief Commissioner Reynolds.) 



Re James Hooker. 



Proof oj Debt — Interest 

An order is made by the Court for creditors to prove their debts 
preparatory to a dividend. Certain creditors do not appear when 
summoned in the tisual way. The auditor is justified in omitting their 
names from his report. He is justified also in omitting all calculations 
for interest on specialty debts. Interest is not allowed beyond the date 
of the petition, 

IN this case (a) the insolvent was dead, and the assets of 
his estate paid into Court by the Supreme Court of Hong- 
Kong. In August last, preparatory to a dividend, the Court 
directed a proof of debts. That liad been done, and the au- 
ditor's report presented to the Court, but, being excepted to on 
behalf of the creditors, the disputed points were to-day argued 
before the Court, pursuant to the 1 & 2 Vict, c 110, s. 62, which 
enacts as follows : — " Provided always, that if in any case it shall 
appear expedient that a proof of any debt or debts shall be required 
to be made at an earlier or other period than as aforesaid, it shall 
be lawful at any time for the said Court, by notice as may be 
directed in that behalf, to cause all or any of the creditors to prove 
their debts in such manner as the said Court, or a commissioner 
thereof, shall require, and to decide upon such debts, and the 
right to receive dividends thereupon, and to do all things requisite 
thereto, as aforesaid." 



He James 
Hooker. 



(a) See ante^ p. 55. 

I 2 
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ffe James Nichols was for the assignee, and 

Cooke for the administratrix. 



Nichols excepted, upon two grounds, against the auditor's 
report. He objected, nrst, that the auditor had not allowed any- 
thing for interest upon a specialty debt. Mr. T. Bennet Sturgeon, 
the assignee, was put down in the report as a creditor for 
215/. 9^. Ad. That was a specialty debt, being upon an award, 
and as such carried interest, which he had allowed up to that 
date. 

Cooke said that the question had been argued before, but the 
Court would not allow interest beyond the date of the petition. 

Nichols said that the point had been argued, but he did not 
recollect whether it was in reference to a simple contract debt or 
a specialty debt. 

The Chief Commissioner inquired if any reported case 
could be produced upon this point. 

Cooke could not refer to any report, but h^ recollected arguing 
the point himself upon the rule of law that a judgment debt 
should bear 4 per cent, interest. In the case to which he referred 
it was a judgment debt, and, of course, « fortioriy if it does not 
apply to that, it does not to this. 

Nichols said that the other objection was, that five creditors were 
omitted from the report whose names appeared in the schedule. 
As there was no evidence impeaching their right as creditors, or 
disqualifying them from receiving dividends, he submitted that their 
names ought not to have been struck out. The mode of proving 
debts was specifically pointed out by the Act of Parliament. 

Cooke said that the 1 & 2 Vict. c. 110, governed the proof of 
debts in all schedules that have been filed in this Court before or 
after the passing of that Act. 

Nichols said that the 62nd section governed the distribution of 
dividends. They ought to have been admitted, because their names 
and debts were respectively inserted in the schedule, and because 
there was no evidence to disqualify them, or show that they were 
dead or bankrupts, or that their debts had been paid. He 
contended that the Act of Parliament did not throw the burden of 
proving that upon the assignee or creditors. It was for the other 
party to do so. The burden of proof was upon the insolvent or 
administratrix, not upon the creditors. He submitted that in these 
particulars the report was incorrect. 

Cooke said that, with respect to these matters, there was a rule 
long established in practice in the office; that rule was, that every 
person on coming to receive a dividend, or to claim to receive one, 
should, if called upon, be prepared to substantiate his debt. That 
was a just and reasonable rule. It should not depend upon the 
mere, perhaps accidental, admission of the debt in the schedule. 
He marvelled that Mr. Towne, who attended the proof of debts on 
behalf of these creditors, did not produce some affidavits. The 
Court had directed the debts to be proved, and the auditor had very 
properly struck out these creditors, because they did not come to 
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prove their debts as the Court directed. Their debts might have ^ Jambs 
been paid, by operation of law, by a set-off, or they might be 
bankrupts. 

The Chief Commissioner said that his present impression 
was, that these five persons ought to have proved their debts. He 
inquired whether there was any arrangement come to between the 
parties as to the distribution of these assets. 

JNichols was not instructed to assent to any arrangement on the 
part of the creditors. It must be left entirely to the judgment of 
the Court as to the order that would be made. 

The Court directed the matter to stand for judgment on the 
24th instant. 

The Chief Commissioner intimated on a subsequent day that 
he thought there was nothing in the objections urged by the learned 
counsel to the auditor's report; but the judgment to be given 
would render a formal decision on these points unnecessary. 



INSOLVENT DEBTORS^ COURT. 



November 24, 1847. 
(Before the Chief Commissioner Reynolds.) 



Re James Hooker, {a) 

Assets of Insolvent 

The assets of the estate of a deceased insolvent being paid into Courts 
are claimed by the administratrix and next-of-kin, who offer one-third 
to the creditors. The assignees claim payment in full. How are the 
assets to be apportioned? 

Semble, the creditors cannot claim payment of their unsatisfied debts 
where judgment has not been entered up before the death of the insoU 
vent* 

THIS was an application by the administratrix and next-of-kin 
of an insolvent, deceased, and whose debts were still unsatis- 
fied, to have paid to them the whole or a portion of the assets of 
his estate, which had been transmitted from abroad and placed at 
the disposal of the Court. The point was fully argued by counsel 
on the 5th of August and the 27th of October, after which it was 
adjourned for the consideration of the learned Commissioner, and 
ordered to stand to-day for judgment. 



Re Jam£8 

HOOKEK. 



(a) Sec ante^ pp. 5b and 5^. 
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Me jAmfl The Chikf Ck)MMlS8TON£B said that his mind was now made 
HooKEB. ^p upQQ tJi^ subject of this application. It was certainly a very 
remarkable case, the like of which had not occurred before in 
administering the laws of that Court. It was an application by 
the administratrix of James Hooker, an insolvent, for the payment 
to her of a sum of money now in the hands of the provisional 
assignee, being assets of the estate of her deceased husband. A 
rule was obtained on the 5th of May last against the provisional 
assignee of that Court and Mr. Sturgeon, the sub-assignee, ** to 
show cause why the provisional assignee should not pay over the 
sum of 1,357/. 9*. received by him from the registrar of the 
Supreme Court at Hong-Kong, or such other sum as the Court 
might order, to the administratrix of the goods, chattels, and credits 
of the said James Hooker, deceased, there being no judgment 
entered on the warrant of attorney executed by the insolvent at 
the time of his adjudication." A brief outline of the case might 
be thus given : — Li September 1834, James Hooker applied to 
that Court, but being opposed, the Court, after hearing the op- 
position, remanded him for a certain period. That remand was 
obtained under the 57 Geo. 4, c 57, which was the Act then in 
operation ; and he executed, previous to the adjudication being 
pronounced, a warrant of attorney, to authorize the entering up of 
a judgment for the amount of debts in his schedule, according to 
the provisions of that statute. An assignee was chosen, 43ut 
nothmg was got in; so that no judgment was entered up on the 
warrant of attorney which he had executed. What became of the 
insolvent, whether his detaining creditor let him out of custody, or 
how long he remained in prison, did not appear ; but, subsequently 
he went over to China, and after establishing himself in 
business as a provision merchant and hotel-keeper, he died 
at Macao in 1841, intestate. His widow took out letters of 
administration. After a great deal of trouble and inquiries 
by the authorities abroad, the result was that all the insolvent's 
debts were paid, and there remained in Court at Hong-Kong 
a sum of 1,357/. and a few shillings. Upon this appearing 
to the Supreme Court, they, with great propriety, as it 
appeared to him, under the circumstances, transmitted it to 
that Court, and then the administratrix applied for the rule 
which he had read. Notice was given to the assignees and 
creditors above 5/. and there was a general advertisement, so that 
all interested had due notice. The case was argued before him on 
the part of the administratrix and the assignees, and some persons 
had appeg^red for the creditors. It was now his duty to state their 
decision. He said their decision, because he had consulted the rest 
of the Court, and he was happy to say that all his learned brothers 
concurred in his opinion. It was well known that all the property 
of an insolvent passed under the assignment to the assignee, and 
he could deal with it up to the adjudication ; after that, the power 
of the assignee ceased as to future-acquired property ; but there 
had been in all the Acts of Parliament certain provisions enabling 
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the creditors to deal with that property. The Act 57 Geo. 4, ^ Jambs 
c. 57, was then the law, and the sections which related to this kind 
of property were the 57th, 58th, and 59th, and they were almost 
identical with the 87th, 88th, and 89th oT the existing law (1 & 2 
Vict, c 1 10), and nearly alike to the clauses in the preceding Acts 
of Parliament. Amidst all the changes that had taken pkce in 
the law by the yarioas Acts that had been prepared, that part 
relating to this matter had remained untouched. The 57th section 
of the 57 Greo. 4 provided that before an adjudication shall be 
pronounced, an insolvent shall execute a warrant of attorney to 
confess judgment for the amount of debts in his schedule, and it 
was provided that if at any future time it shall appear to the Court 
that the insolvent is of ability to pay such debts or is dead, leaving 
assets for that purpose, then it shaU be competent for that Court to 
set aside for the creditors such an amount of that property as under 
all the circumstances shall appear just and reasonable; but the 
whole of that section depended upon a judgment being entered up ; 
for the Act provided, "that if at any time it shall appear to the 
satisfaction of the Court that such prisoner is of ability to pay such 
debts or any part thereof, or that he is dead, leaving assets for that 
purpose, the said Court may permit execution to be taken out 
upon stick judffTnenty for such sum of money as under all the 
circumstances of the case the sidd Court shall order ;" so that the 
only power an assignee had of realising future-acquired property 
was upon judgment being entered up on the warrant of attorney 
signed by the party at the time of his adjudication. If from 
accident, laches, or any other cause, no judgment was entered up, 
it followed that no execution could issue. If there was no judg- 
ment, of course there could be no execution. That was not a mere 
isolated opinion of his own, for some time ago the point Was 
solemnly argued before the Court of Queen's Bench, in the case of 
HardiTiff and another v. Forsyth, 1 Adol. & Ell. N.S. 177. In that 
case the point was argued at length, and for the information of the 
parties he would read the report : — 

''January 21, 1841. 

*' Judgment entered up on a warrant of attorney executed by 

insolvent in pursuance of 7 Geo. 4, c. 57, s. 57, after death of 

insolvent, set aside. 
" The Court afterwards refused to enter up judgment nunc pro 

tuncy as of a period anterior to the death. 

^^ W, H, Watson last Trinity Term obtained a rule to show 
cause why the judgment signed on a warrant of attorney in this cause, 
and all subsequent proceedings, should not be set aside for irregularity, 
on the ground that the defendant had died several years before 
the judgment. On March 24th, 1827, Francis Forsyth was 
discharged under the Insolvent Debtors' Act (7 Geo. 4, c. 57). 
Before discharge he executed a warrant of attorney (under section 
57) to confess judgment for 5,070/. at the suit of the provisional 
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^ Jambs assignee, his successors and assigns. The insolvent's estate was 
assigned by the provisional assignee to Harden and Gell, the now 
plaintiffs. On August 30, 1833, insolvent diedy leaving executors, 
who proved his wilL On December 24, 1839, an order of the 
Insolvent Debtors' Court was obtained for entering up judgment. 
The order directed that judgment should * be forthwith entered up^ 
in the Court of Queen's Bench against the said insolvent debtor, 
and, at the suit of Harden and Gell, assignees, &c. for 2,536^ 
being the amount of debts stated in the insolvent's schedule, judg- 
ment was entered up'on December 31, 1839, without any order of 
the Court of Queen^s Bench. On March 4, 1840, the assignees 
obtained a rule in the Insolvent Debtors' Court, calling on the 
executors to show cause why execution should not be tajcen out 
for 2,40021 or such other sum as that Court might order, Forsyth 
(as it was alleged) having died leaving assets sufficient to pay the 
debts mentioned in his schedule. The rule coming on for argu- 
ment, the judgment was objected to as irregular. The Insolvent 
Debtors' Court, on May 27, 1840, made the rule absolute for 
execution to issue on the judpnent for 515Z. but ordered that such 
execution should not be put in force till further order of that 
Court, and they said that they had no power to determine whether 
the judgment signed on the warrant of attorney was good or bad, 
that being a question entirely for the Court of Queen's Bench. 
A summons was then taken out by the executors to show cause 
before a Judge at chambers why the judgment and subsequent 
proceedings should not be set aside for irregularity. The learned 
Judge, upon the hearing, declined to make an order, considering 
the matter too important to be decided on summons. 

" Sir J. Campbell ( Att.-Gen.) and Hoggins showed cause. 

^^Sir JF. Follett and Watson^ contra^ were stopped by the Court. 

"LoBD Denman. — I thought at first that the power given by 
sect. 57, to proceed after the party's death, had been extended to 
the entering up judgment, but that is certainly omitted. The 
rule, therefore, must be made absolute. 

"LiTTLEDALE, J. — This CouTt does, on special cause appearing, 
give leave to enter up judgment nunc pro tunc^ and where judg- 
ment was entered up on an old warrant of attorney, on affidavit 
that the party was alive on the first day of term, it was as if the 
leave had been given on that day. But nothing equivalent has 
been done in this case. 

"Patteson, J. — It is clear that the Court has jurisdiction over 
this warrant of attorney, and I think the effect of the statute is to 
give the Insolvent Debtors' Court power to order execution, but not 
to authorize entering up judgment after the insolvents death* 

"CoLEBiDGE, J. — This Court has jurisdiction over this warrant 
of attorney, because the judgment is of this Court. But I am clearly 
of opinion that the Insolvent Debtors' Court has not the power 
which has been asserted either by the statute or general principles. 
The case of an old warrant of attorney is against the plaintiffs. 
The party was sworn to have been alive on the first day of term. 
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but then the judgment bore date of that day. Now the practice is § Jambs 
altered, and it must appear that the party is aUve when the affidavit ^''*'"''- 
is made for the purpose of obtaining leave. I doubted on the 
hearing at chambers whether the sole proceeding on the warrant 
of attorney must not be considered a^ flowing from the original 
transaction in the Insolvent Debtors' Court, and as a mere machmery 
for the purpose of the execution. But I think that is not so. 

^^Rule absolute, 

" Sir J. Camphelly on a subsequent day o^ the Term (Jan. 25), 
moved for a rule to show cause why judgment should not be 
entered up as of a term anterior to the insolvent's death, on an 
affidavit which explained the delay on the part of the assignees, by 
showing that the property which it was intended to take in execution 
did not become assets until the insolvent died. He contended that 
the Court might properly make such an order under 7 Geo. 4, c 57, 
8. 57. [Coleridge, J. — Ought not the leave to be applied for 
in the Insolvent Debtors' Court?] The orders they have already 
made are sufficient for this Court to act upon. ** Cur. adv. vult 

{^^Jan. 28.)— Lord Denman. — We are of opinion that the 
application cannot be granted. 

*^Rule refused.^ 

Now in that case, for several years after the death of the 
insolvent ; namely, from 1830 to 1839, no judgment was entered 
up, so here the fact was the same, but this was, if possible, a 
stronger case, from longer time having elapsed from the decease of 
the insolvent. (James Hooker was heard on his petition in 1834, 
and remanded for eight months, and he died in 1841. The money 
was transmitted to this Court from Hong-Kong on the 23rd of 
March, 1847.) In that case the insolvent died, leaving assets to 
pay his debts. That was so here also. The points were the same, 
and the question was brought before the Court of Queen's Bench, 
and argued by two of the ablest men that ever adorned the Bar 
of this country. In that case no judgment was entered up 
before the death of the insolvent. In this case also no judg- 
ment was entered up. The whole authority and power of the 
Court under the Act of Parliament restea upon the fact of a 
judgment having been entered up previous to an msolverit's death ; 
and execution could not issue uidess that had been done. But 
there were two other sections relating to property — ^to ftiture- 
acquired property. The 57th section of that Act (7 Geo. 4, 
c 57), provides that " if at any time it shall appear that such 
prisoner is of ability to pay such debts, or any part thereof, or that 
he or she is dead, leaving assets for that purpose, the Court may 
admit execution to be taken out upon suchjudffment^ The 58th 
section provides thus : " In case any person shall, after he has had 
the benefit of this Act, become entitled to any stock in the public 
funds, or any bills of exchange, promissorv notes, bank notes, or 
other choses in action, or other property, which by law cannot be 
taken in execution under the said judgment, and he shall refuse to 
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-Be James convey, or assiffn, or transfer the same, it shall be lawful for the 
^^"^ assignees to apply by petition in a summary way to the Court, and 
to pray that he may be taken and committed to custody.'' The 
only remedy given to the creditors under that clause was, to com- 
mit the insolvent; but there was no way of carrying out that 
provision for commitment here, as the insolvent was dead. There 
was still another clause affecting the point, for it appeared that the 
Legislature had been anxious to give creditors a control over the 
after-acquired property of an insolvent. The 59th section provides, 
" And in case any persons, body politic or corporate, shall, after 
any insolvent shall have had the benefit of this Act, become 
possessed of, or have imder their power or control, any stock in the 
public ftmdB, or any legacy money due or growing due, bills of 
exchange, promissory notes, bank notes, securities for money, 
goods and chattels, or any other property whatsoever belonging to 
such insolvent, or held in trust for his use and benefit, or to which 
he shall be in any way entitled, or in case any such persons, &c. 
shall be indebted to such insolvent, it shall be lawful for the Court 
to cause notice to be ^iven to such persons, &c. to hold and retain the 
said property till it ^ball make ftirther order, and it shall be lawful 
for the Court fiirther to order such persons, &c. to deliver over such 
property, and to pay such debts as aforesaid, or any part thereof, 
to the provisional or other assignee." That property was to be 
retained for the general benefit of such creditors oa were entitled 
to claim under that judgment, entered up by order of this Court 
He could not see how that clause was to be applied in. this case, 
where there was no judgment entered up, nor ever had been. 
Looking at this case in all its bearings, and in connexion with the 
first section he had named (S7th), and considering that it turned 
entirely upon the fact of judgment being entered up so that execu- 
tion might issue ; looking sSao at the S8th section, which, so to 
speak, was quite personal to the insolvent ; and looking, lastly, at 
the 59tfa section, which enabled assignees to get at property In the 
hands of third parties belonging to an insolvent for creditors who 
have come in under a judgment duly entered up, and seeing that, 
as no judgment was entered up, that section could not be acted 
upon, he was of opinion that the rule must be made absolute, 
and the property now in the hands of the provisional assignee 
returned to the administratrix of the insolvent. In this decision 
he was happy to say his learned brothers had, after consideration, 
expressed tneir entire concurrence. Rule absolute. 
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January 10, 1848. 
(Before Mr. Commissioner Phillips.) 

Re C. W. Adams. 

Vesting Order, 

When there is a claim outstanding against an estate^ the Court is 
ummUing to annul the vesting order, 

NICHOLS showed cause against a rule nisi obtained upon a ^ C- W- 
former day on behalf of the insolvent, for the annulling of ^^' 
the vesting order. A caveat had been lodged in the oflSce by a 
creditor, who objected to the insolvent's obtaining repossession of 
the property which the provisional assignee had a claim upon until 
his debts were paid. 

Mr, Commissioner Phillips directed the rule to be enlarged 
for a month, to give the insolvent time to settle with his creditors ; 
and if by that time the debts were not paid, the rule to be dis- 
charged. 
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January 17, 1848. 
(Before Mr. Commissioner Phillips.) 
Re Edward Richard Bobson Letton. 

Assignees — Costs of Appearance. 

AN application to the Court for an attachment against an Be Edwaed 
assignee for not filing an account will not necessarily fall to ^obi^ 
the ground, although it should turn out that the applicant is not a Letton, 
creditor. 

Nichols had obtained a rule nisi on the 13th of December, for an 
attachment against the assignee for not filing his account pursuant 
to an order of the Court to that effect. To^ay 

Dowse moved "to discharge the rule obtained by Mr. Buchanan 
on behalf of Alexander Bain, calling upon Charles Thomas Goodale 

k2 
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^H^^^^*^ to pass his accounts, he, the said Alexander Bain, being no 

RoBso^ crecutor." At the date when the rule nisi was obtained by the 

Lbtton. applicant he was not a creditor, and, if necessary, an affidavit 

would be produced to that effect. Under those circumstances he 

submitted that the motion fell to the ground, and consequently 

there could be no objection to discharging the rule. 

Nichols called upon his learned friend to produce his affidavit 
that his client was not a creditor. 

Mb. Commissioner Phillips said, if there was an affidavit 
that the applicant's debt had been paid, it might be produced; but 
independently of such an affidavit he was of opinion that the 
Court, of its own motion, could sustain this proceeding, and direct 
the provisional assignee to call upon the creditor's assignee to 
produce his account. As there appeared to be some doubt 
whether this application could be upneld, if it should be proved 
that the applicant was no creditor, he would consult the Chief 
Commissioner. 

Mb. Commissioner Phillips, in reply to his written com- 
munication, received an answer from the Chief Commissioner to 
this effect : — *^ I am of opinion that if the notice of the Court is 
called to any default in an assignee in not filing his accounts, 
it has power to commit him, if necessary, either on the application 
of a creditor or not." Here is an assignee who does not affirm that 
• he has discharged his duty, but says that he is called upon in an 
informal manner. According to the learned Chief Commissioner's 
opinion, and according to his own opinion, it did not signify that 
the applicant to the Court was not a creditor. It is sufficient 
to bring to the knowledge of the Court that the statute has 
been disobeyed. He should consult his brother Commissioners 
on that point. All the assignee had to do was to file a short 
account, showing what he had received, and what he had paid ; 
and to enable hun to do that, he would grant him the additional 
indulgence of allowing the rule to be enlarged until Friday next, 
when, if not obeyed, it would be made absolute. 

The costs of the day to he paid, 

January 21. 

Mb. Commissioner Phillips intimated that he had con- 
sulted his brother Commissioners upon the point involved in this 
case, and their opinion was the same as that which he had expressed 
upon the former occasion, namely, that in a case of this description 
there was not the least necessity for the applicant being a creditor. 
The Court of its own motion had full power at any time to call 
upon an assignee for his account. 

Dowse intimated to the Court that the account had been filed. 
The rule would therefore be discharged. 

Nichols applied for the costs of appearance that day as against 
the assignee personally. 

Mr. Commissioner Phillips observed, that the rule was 
directed to be discharged if the account was filed by to-day. 
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Nichols submitted that the insolvent was in contempt for not -^Edwabd 
obeying the nde of the 14th of November, ordering the assi^ee to bSm^ 
file his account forthwith, and the contempt was complete when he Lbttow. 
obtained the rule nisi for his commitment. The costs of the pro- 
ceedings rendered necessary by that contempt should fall upon 
him. The practice of the Court was to allow fourteen or sixteen 
days to an assignee for the filing of his account, and the uniform 
practice of the Court was always to give the creditor the costs of 
coming here, which were incurred in consequence of an assignee's 
contumacy. If that was not so, look at the hardship upon the 
creditors. What creditor would ever come there if he had to bear 
all the expense? If he would have the kindness to ask the 
Chief Commissioner, he would find the practice to be as he stated. 

Dowse said that the 27th section gave the Court a limited power 
as to costs. It "provided always, that the said Court, or any 
commissioner thereof, shall not have the power of awarding costs 
against any person or persons whomsoever, except in such cases 
only where such costs are hereinafter expressly mentioned and 
permitted to be awarded by this Act." The costs permitted to be 
awarded were those of successful opposing creditors. In this case 
the rule for an attachment would bear date to-day. Now the 
accounts were filed last Saturday. There was no express power 
in the Act to award the costs against the assignee. 

Mr. Commissioner Phillips said that it was an indulgence 
that the rule was not made absolute in the first instance. 

Nichols repeated that if the creditors were to be saddled with 
the expense of coming personally before the Court in cases of this 
kind, no creditors would ever come, and insolvent's estates would 
suffer in consequence. He submitted that the assignee was in 
contempt for ncft obeying the original rule. He was desirous that 
the rule should be made absolute, and remain in the office for a 
fortnight. 

Mb. Commissioner Phillips would consult his brother com- 
missioners. 

January 27. 

Mr. Commissioner Phillips intimated that he had consulted 
the Chief Conunissioner, and he was of opinion that the costs of 
compelling the assignee to discharge his duty should be paid. In 
that opinion he concurred. Rah discharged with costs. 
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January 24, 1848. 

(Before Mb. Commissioneb Phillips.) 

Re Robert Cullypobd. 

Assignees, 

Creditors of an insolvent who hold mortgages^ the benefit of which they 
will not consent to waive, are not allowed to vote in the nomination 
of assignees, 

A creditor who is a near relative of an insolvent will not be appointed 
assignee, 

^ X\OWSE obtained a rule nisi upon a former day for the 

B.CTTLLTPOBD. J^/ appointment of Mr. Maynard as assignee of the insolvent's 

estate. Subsequently a caveat was lodged in the oflSce against 

his appointment by Gilham^ attorney, and the rule was served 

uponHm. To-day 

Dowse moved to make the rule absolute. 

Coohey on behalf of Gilham, objected to the confirmation of 
Mr. Mavnard as assignee. Only three creditors had s^gi^^ the 
nomination paper, and two of them were mortgagees. The other 
was only a creditor for 1/. 18*. llrf. Mortgage creditors had no 
right to have a voice in the nomination of assignees till they had 
given up their securities, or till after an account had been taken, 
when they could vote or prove for the balance. 

Dowse submitted that it was not an inexorable rule. Where the 
mortgage creditor's debts were very large, and the* simple contract 
creditor's clidms were very small — in fact, when there were special 
circmnstances, — ^the Court deviated f5rom the rule, 

Cooke said that creditors holding mortgages the value of which 
was unascertained, could not vote at all. How did they know but 
they might have a surplus to pay into Court ? 

Mr. Commissioner Phillips referred to Cooke's Insolvency 
Practice, and read — " The Court wiQ not in general appoint a 
creditor who has a mortgage or other available security for his debt, 
or whose interest shall appear to be opposed to, or be distinct from, 
those of the body of the creditors, unless he shall consent to waive 
the benefit of his security, and place himself upon an equality with 
the rest of the creditors." He wished to know whether these 
creditors would waive their securities ? 

Dowse said he could not advise them to do that. 

Cooke said that there was a specific provision in the statute on 
the subject. The 52nd section of the 1 & 2 Vict. c. 110, enacted, 
that all matters wherein creditors shall vote, or wherein the assent 
or dissent of creditors shall be exercised in pursuance of or in 
carrying into effect this Act, every creditor shall be accounted such 
in respect of such amount only as upon an account fidrly stated 
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between the parties^ after allowing the value of mortgaged property , ^ ^ ^ 
and other suclb available securities and liens, shall appear to be the 
balance due." The Court would see that mortgage creditors were 
allowed to vote only in respect of such amount as was due after a 
balance had been struck between the parties. That balance had 
not been ascertained in this case, therefore the rule must be 
discharged. 

Mr. Commissioner Phillips.— The question now is, whether 
I shall appoint a man who is reconunended by one creditor repre- 
senting \L\^s.\\d, I certainly will not. Rule discharged, 

Cooke moved to appoint R. Cullyford, a brother of the insolvent, 
assignee in the place of Mr. Maynard. 

Mr. Commissioner Phillips again referred to Cooke's 
Insolvency Practice, and read — "The Court, in its extreme anxiety 
to protect the interests of the general body of the creditors, will 
never, except under very special circumstances, or at the particular 
desire of the other creditors, appoint a near relative of the insolvent 
to be assignee." It was somewhat singular that the two appli- 
cations just made to the Court should be met by the statement 
of the practice contained in the same paragraph. 

Application refused. 
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December, 1846. 

(Before the Chiep Commissioner Reynolds, and Mb. Commissioneb 

Phillips.) 

Be Geobge Dodds. 

Bail. 

When there is a clear case of remand against an insolvent, he will not be 
admitted to bail tiU his hearing. 

THIS insolvent's application to be admitted to bail on sureties lu 
till his hearing, was opposed by an attorney upon the ground ^^^^^ 
that he had vexatiously defended an action. 

The Court said, that when there was a clear case of remand 
against an insolvent under the 78th section, such as damages in an 
action for slander, &c., then the Court would not permit an 
insolvent to go at large on bail tiU his hearing. 

Mb. Commissioner Phillips said, that many circumstances 
might transpire at the hearing to do away entirely with the 
vexatious nature of a defence to an action. Bail accepted. 
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March 19, 1844. 
(Before Mr. Commissioner Harris.) 
Re James Rodger. 

Contempt 

An insolvent imprisoned for contempt by another Courts for any other 
cause than nonpayment of money, tmll not be discharged till he has 
purged himself from that contempt, 

J^E9 T^HIS insolvent had carried on business as a tailor, in George- 
EoDOBE. JL street, Hanover-square, in partnership with his present 
detaining creditor, who had sued him on a bill of exchange, given 
by the insolvent to his partner, on account of a private debt. The 
detaining creditor, being dissatisfied with the conduct of the insol- 
vent, had filed a bill in Chancery, praying for an injunction, to 
restrain the insolvent from receiving the debts due to the partner- 
ship, and from negotiating certain bills of exchange. The injunc- 
tion was issued, but the insolvent had not put in his answer, and 
he was committed by the Court of Chancery for a contempt in not 
answering. The creditor had filed a petition to this Court, praying 
for a vesting order, which was made ; and the insolvent filed his 
schedule under the order of this Court. He came up now to be 
heard; but 

Cookcy who appeared for the opposing creditor, took an objection 
in limine to the hearing under the 11 Geo. 4 & 1 WilL 4, c. 36, 
ss. 16, 17, commonly known as Sir Edward Sugden's Act, which 
provides that where a plaintiff is in custody for contempt for any 
other cause than nonpayment of money, he shall not be discharged 
by this Court until he shall have purged himself from such con- 
tempt. This insolvent was under an attachment from the Court 
of Chancery for not filing an aaiswer to a biU in that Court, and he 
submitted that the insolvent must be relieved from contempt before 
he could be heard in this Court. 

Woodruffe said that the insolvent had filed his schedule on a vest- 
ing order obtained by the detaining creditor, and if he had declined 
to do that he would also have been in contempt in this Court. It 
was very extraordinary that this same creditor, who compelled him 
to come into this Court, should now turn round upon him and 
object to his being heard. He, however, could not controvert the 
practice of the Court as laid down by his learned friend. 

Mr. Commissioner Harris said that a relief from attachment 
under the circumstances was a condition precedent to the insol- 
vent's right of petition. As soon as he had filed an answer to the 
bill in Chancery and was out of contempt, he might come up to be 
discharged. Hie iTisolvent was remanded in custody. 

Note. — ^A petitioner is not permitted to be heard who is in custody upon a criminal charge, 
although he is also in custody for deht^ imtil the criminal charge is disposed of. 
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May 31, 1847. 

(Before the Chief Commissioneb Reynolds and Mel Commissioner 

Phillips.) 

Re Duncan John M*Kenzie. 

Opposition — Principals — Agents, 

In oppositions by traders against insolvents for contracting debts with 
them by false representations, under \ Sf2 Vict c, 110, it is. not abso- 
lutely necessary in all cases that the principals should attend to make 
out their case, 

THIS insolvent was opposed by NicholU and supported by i?«D.J. 
DwjDse. M*Kenzib 

The opposing creditors were Messrs. Proles, Scales, and Co. 
wine merchants in Mincing-lane. Their complaint was that a 
debt of 229i 155. 9rf., the price of ten butts of wine, had been 
contracted with them by the insolvent fraudulently, and by false 
representations. 

The town traveller or agent of the firm, Fibbs, who attended on 
behalf of the opposing creditors, deposed as to what had passed 
between himself and the insolvent in arranging the transaction. 
After that, he had an interview with his principals, to whom he 
communicated the insolvent's conversation, and received directions 
to complete the bargain for the purchase of the wine, which was 
accordingly forwarded to the insolvent. These representations 
made by the insolvent, and upon which his principals had acted, 
were false. 

Dowse objected that neither of the principals in the firm were 
called to prove the impression made upon their minds by the 
insolvent's representations. The principals might have acted upon 
grounds other than those arising from the representations made by 
the insolvent. A case could not be established against an insolvent 
in the absence of the creditors. 

The Chief Commissioner said that the learned counsel had 
stated the proposition rather too broadly, that the Court could not 
decide in the absence of the principals. The latter might be ill 
or abroad for the benefit of health, or other legitimate reasons. 
As the principals in this case acted after communication with the 
agent, it was reasonable to suppose that they acted upon his 
representations. 

The Court remanded the insolvent for eight calendar months 
from the date of the vesting order, for contracting a debt with the 
opposing creditors fraudulently. 
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February 3, 1848. 



(Before the Chief Commissioner Reynolds.) 



Protection ceue. 



Be Joseph Whitfield Collier. 



Petition — Untrue Allegation. 

The petition of insolvent contained an allegation that he had not 

parted with any property not contained vnihin the exceptions named in 

the statute^ during the three months preceding the date of his petition; 

but this statement having been proved to be untrucy held, that the 

Court ivill either dismiss the petition or name no day for a final order. 

Be J. w. /^RE SWELL appeared for the opposing creditor and Dowse for 

Collier. ^j the insolvent. 

This case was adjourned from a former day. 

The statement in the insolvent's petition was^ that he had parted 
with no property (except as allowed by the statute) within three 
months of the date of filing his petition on the 22nd December, 
1847. But it appeared from the schedule that, on the 6th of Octo- 
ber, within that period, he had given up possession of his house 
and lease to his landlord, the latter being forfeited under one of 
the covenants, if the rent should remain unpaid three days after 
it was demanded. 

These facts appeared in evidence on the 20th of January, when 
the insolvent came up for his interim order. 

The Chief Commissioner observed, that the Act of Parliament 
gave the Court no power to alter the form of the petition, and if it 
was not in the form prescribed, it must be dismissed. But then 
came the question, supposing the form to be strictly followed, but 
the allegations to be untrue, was the petition to be dismissed? 
He believed that it was not stated in the Act of Parliament that if 
the allegations in the petition were untrue, or if any allegation was 
untrue, the petition should be dismissed. 

The question was directed to stand for argument this day, 
when 
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Creswell submitted, that as the statement of the insolvent in his ^^j^^ 
petition was false, it must be dismissed. He took the covenant as 
to forfeiture to be one that was common to every lease, and should 
therefore proceed at once to argue the legal point involved. He 
would first begin with the Act of the 5th & 6th year of Her Majesty, 
the preamble of which recited that *^ whereas it is expedient to 
protect from all process against the person such persons as have 
become indebted without fraud, or gross or culpable negligence, so 
as nevertheless their estates may be duly distributed among their 
creditors." He directed the attention of the Court to the words 
" 80 as nevertheless their estates.^ He laid stress upon the words 
" so as nevertheless^ because they appeared to him to involve a 
condition which must be complied with before the right to petition 
accrued. It was in the nature of a condition precedent. A 
petitioner was to distribute his estate among his creditors, and if 
he could show that this petitioner had proceeded to distribute this 
estate himself, he was not entitled to the benefit of the Act of 
Parliament. The 4th section of the Act enacted, *^ that the 
commissioner so authorized shall proceed to examine upon oath the 
petitioner, and if it shall appear that the allegations in the petition 
and the matters in the schedule are true, it shall be lawful for the 
conmoissioner to appoint a day for the final order." In this case the 
allegation in the petition, that the petitioner had not parted with 
any of his property within three months of the date of filing 
his petition, was clearly untrue, and consequently the Court was 
not authorized to proceed to name a day for the final order. He 
would now refer to the 7 & 8 Vict, c 96, which was passed to 
amend the Law of Insolvency contained in the prior statute to 
which he had alluded. The 2nd section of that Act provided 
" that every petition for protection from process shall be in the 
form specified in the schedule hereunto annexed, and such petition 
and schedule shall be verified by an aflSdavit, &c.; and if such peti- 
tion and affidavit shall not be in the form herein prescribed, such 
petition shall be dismissed." That related to the form of the 
petition, and he would now turn to the schedule at the end of that 
Act of Parliament. The form of the petition was given. Amongst 
the allegations it contained was the following: "That your petitioner 
has not parted with or charged any of his property (except for the 
necessary support of himself and his family, and the necessary 

expenses, not exceeding £— of this his petition) or in the 

ordinary course of trade at any time within three months of the date 
of filing this his petition, or at any time with a view to this petition." 
Appended to that petition was an affidavit filed at the same time 
with the schedule, " that the several allegations in the petition, 
and the several matters contained in the schedule annexed, are 
true." Now if the petition and the affidavit be untrue, although 
the form had not been varied and it was in the form authorized, tie 
Court was bound to dismiss it, because the petitioner did not come 
within the conditions precedent in the first Act " so as nevertheless 
that his estate may be duly distributed." 

L 2 
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c^^ ^' EB '^^^ Chief Commissioner inquired whether there was any 
distinct evidence as to the property that had been parted with. 
The proof was, that a man gave up his lease to lus landlord* 
That would raise the preliminary question^ whether he had parted 
with property. He made over his public-house to his landlord. 
The matter was adjusted by the petitioner giving up his house and 
the landlord foregoing the rent. 

Creswell said that the question strictly was " whether the 
petitioner had parted with, or charged^ any of his property within 
the three months." The schedule was evidence of that. This 
petitioner had parted with or charged his estate, so that he did not 
come within tne condition that gave the Court jurisdiction. If a 
petitioner has broken the condition, he could not claim the benefit 
of the Act. Not only had the house and lease been parted with, 
but the stock in trade had been given up to the landlord. The 
creditors were damnified to that extent. The creditors would 
have a right to prove for the value of that pn^erty. Upon the 
face of the schedule he had parted with or chfurged his property 
within the three months, although he swore, at the foot of the 
petition, that he had not done so, which was an imtrue allegation. 
He submitted that this petitioner did not bring himself within the 
condition which entitled him to the benefit of this Act of Parliament. 
The Court therefore had no jurisdiction. He referred to Pater- 
son's Insolvent Practice, p. 10, and read " Errors in Petition. — 
The Court has no power to permit an amendment of any error in 
the petition : see 2nd section 7 & 8 Vict. c. 96, and Re Adams, 
4 L. T. 378." And, lastly, he would refer to the case mentioned 
by his learned Mend Mr. Macrae on a former day. Re Henry John 
Mewhurriy 10 L. T. 69, which was the first decision in this Court 
bearing upon the point. He submitted that, upon this decision, 
and the circumstances of this case, the Court had no jurisdiction, 
and must dismiss the petition. 

Dowse contended that the Court was not in this case compelled 
to dismiss the petition, because the allegation as to property was not 
in strict conformity with the fact. The Court was aware that the 
form was imperative, and that the only part the insolvent was 
to touch was the blanks. His learned friend argued that if a 
petitioner parted with any of his property during the three months 
preceding the date of his petition, it must be dismissed; but 
that woidd compel the Court to inflict an injustice on creditors by 
depriving them of property. If there were no other clauses in the 
Act than those referred to by his learned fiiend, there might be 
some force in his objections, but there were other clauses to which, 
if he referred, he would find that the Court might exercise discre- 
tion in sustaining this petition, otherwise they must suppose that 
the Act made no provision for meeting such cases as this. His 
learned friend must be satisfied that the Legislature never intended 
that this man should come here. He contended that he had parted 
with his property, and that must be punished by dismissing 
his petition. But the Legislature had, in its wisdom, im- 



INSOLVENT COURT. 77 

ported a clause which was to set aside any transactions of this ^^^^^^ 
description which took place within three months of the date of 
presenting the petition and give to assignees power to recover. 
As to the 2nd diause of the Act, to which his teamed friend had 
referred, if it was to be construed strictly, this man must remain 
without that property three months, to give him a title to apply. 
But the Act said that, if property has been assigned or charged, 
it shall be void aa against an assignee. If property might, under 
no circumstances, be assigned or charged within three months, 
the clause which contemplated such an act was entirely useless ; 
and an assignee could not be appointed unless the petition was 
sustained. 

The Chief Commissioner observed that, if he understood the 
drift of the argument, it was this: — The petitioner has parted with 
his property within the three months, it is true; but, because there 
is another section in the Act of Parliament which says that it shall 
not be valid, therefore the allegation in the petition need not be 
true. If such a making away with property be void, that did not 
make the allegation in the petition true or untrue. 

Dowse contended that this Court had not the power to dismiss 
the petition unless it departed from the form given in the Act. 

The Chief Commissioner said he certamly did not intend 
to go so far as to affirm that, let the petition be correct in form, 
no matter how false in fact, it must be sustained. If a petitioner's 
circumstances turned out to be entirely different from what he had 
represented them to be in his petition, would he not necessarily 
lose his hcus standi in that Court ? 

Dowse said, that he took the Act of Parliament and placed the 
best construction upon it which, in his humble judgment, he was 
able. If the petition and affidavit varied from tne form, then 
the Court might dismiss the petition. 

The Chief Commissioner. — But it seems, you mean to 
contend that, if the form be correct, the man shall have a locus 
standi^ although the allegations be false. 

Dowse referred to the 4th section of the 5 & 6 Vict c. 116, 
which enacted, that where it shall appear to the commissioner 
that the allegations in the petition and the matters in the schedule 
are true, and the debts of the petitioner were not contracted 
by any manner of fraud, &c. it shall then be lawful for the said 
commissioner to name a day : but if these were not true, then it 
followed that it should not be lawftil for the commissioner to name 
any day. 

The Chief Commissioner observed that, upon the learned 
counsel's own argument in such case he could not grant a final 
order. 

Dowse said, that was rather forestalling his conclusions. He 
would direct attention to the 19th section of the 7 & 8 Vict, c 96. 
It says, adopting the form of words used in the other Act of 
Parliament, 1 & 2 Vict. c. 110, that an assignee shall have power 
to recover property parted with within three months of the date of 



78 INSOLVENT COUBT. 

Jfe J. W. the petition. That clause was introduced into this Act, although 
it was contended that the parties to whom it applied were not to 
have the benefit of the Act. Now, suppose an insolvent had been 
entrapped into an assignment of his property, it might be that he 
could not take the benefit of the 1 & 2 Vict, c 110, and therefore 
the onlv form of petition which he could adopt was the form in the 
protection statutes, and because that form must be used, he must 
remain three months in prison, so as to give a title to those 
parties who had induced or deceived the insolvent to assign his 
property to them. To place a construction upon the Act which 
might have that effect, would often result in deep injury to the 
creditors, and serious detriment to petitioners. But give the 
petitioner a locus standi in Court, and an assignee would have full 
power to recover back the property. He would now turn to the 
facts. The insolvent took a lease, and there was a provision in it 
that if he did not pay his rent within three days after it was 
demanded it should oe forfeited. The insolvent allowed the rent 
to fall several weeks into arrear, and then he permitted his 
landlord to take his own — ^that for which he could at any time 
have put in a distress. If the insolvent had reftised, the landlord 
would have taken it without his leave. 

The Chief Commissioner said, that if the landlord had chosen 
to assert his power under a particular Act of Parliament he might 
. do so, but that had nothing to do with the requisitions of the Act 
now under consideration, which required a petitioner to make a 
true statement to entitle him to the benefit it conferred; and 
could any man say that, although it might be correct in form, yet 
it might be filled with falsehood? That appeared to him a 
monstrous proposition, and one which he thought the Legislature 
never could have contemplated. He had very great doubts 
whether it was intended that this description of persons should be 
applicants under these very indulgent statutes. Another question 
of great importance was, did the Le^lature contemplate that 
a man might come there mero motUy not compelled by any 
urgent strain, or arrest? When he had something to give his 
creditors, or, to use the words of the petition "has become 
indebted to divers creditors, and is unable to pay his debts in full," 
then, indeed, it was clear he might have a hcus standi; but when he 
was unable to pay at all, the case was different. Nine-tenths of 
those who applied under these statutes were in this condition, and 
whether the Legislature had these persons in view he very much 
doubted. He knew that one learned commissioner in bankruptcy 
in London, and two in the country, entertained very strong opinions 
upon this subject, and said that a man mero motu had no right to 
be included in the class of persons for whose benefit these statutes 
were intended. He was prepared to hear the argument upon 
this point when it should arise. In the case now under considera- 
tion, the broad question was, can an insolvent's petition be 
sustained, if not aecurate in form ? The answer was, certainly not. 
The other question was, though the petition be correct in point 
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of form, yet, if any number of the statements it contains be ^^ J- ^• 
false, can the petition be sustained ? In his humble judgment, 
except for one argument, namely, that under the 19th section the 
creditors would lose all the property, it could not. However, he 
would take time to consider the point. 

February 17, 1848. 

The CouBT this day delivered judgment. 

The Chief Commissioner said, that the insolvent applied for 
the protection of this Court under the 5 & 6 Vict, a 116, and the 
7 & 8 Vict. c. 96, and he has filed his petition and schedule, which 
has been duly attested by affidavit. But at his first examination 
an objection was taken by Mr. Creswell, on behalf of an opposing 
creditor, that notwithstanding he has filed a petition and schedule 
conformably to the practice under these Acts, and that they had 
been duly attested by affidavit, yet, inasmuch as the statements 
therein are untrue, the petition must be dismissed. Mr. Dowse, 
for the insolvent, on the other hand, contended that the Court must 
sustain the petition, and, notwithstanding that there was a mistake 
in it as to facts, still the Court had a thorough cognizance of the 
case. Now, under the first-mentioned Act, the 5 S^ % Vict, c 116, 
it was enacted, that if it shall appear to the commissioner, upon 
the examination of the insolvent, that all the allegations in his 
petition, and all the matters in the schedule, are true, and that the 
party has not contracted any other offence specified in the Act of 
ParUament, then it shall be lawful for him to name a day for the 
final order. That wfis the provision under the 5 & 6 Vict, c 116. 
Now one of the allegations in this insolvent's petition was imtrue, 
and the 4th clause of that Act expressly enacted, that if it shall 
appear to the commissioner that the allegations are untrue, then he 
shall have power to name no day for the final order. There are 
no forms in that Act at all ; but about a year after came another 
Act of Parliament, which enacted that a petitioner shall file a 
petition in a certain form therein prescribed, and if any such 
petition and affidavit shall be in any other form, it shall be dis- 
missed. It is contended for the insolvent, that if the petition be 
in this form, no matter whether the statements it contains be true 
or false, stiQ such petition may be sustained. Now it does seem a 
very startling proposition, that justice shall be satisfied by a mere 
form. The Legislature seems to say that this matter must be 
performed in a certain way. The form is the same as in the first 
Act. The words are that he shall swear " that the several allega- 
tions in the said petition, and the several matters contained in the 
schedule hereunto annexed, are true." This is the identical form 
in the first Act. Now it seems to me that these two courses are 
open to the Court ; to deal with it in two ways — ^to dismiss the 
petition, which is our undoubted right, or to apply the 4th section 
of the 5 & ^ Vict, c 116. The Act which says such petition shall 
be dismissed, does not confine the Court to say you shall not 
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Be J. w. dismiss in any other case, but rather it went the other way ; for if 
it provided that in this particular instance you shall have no 
discretion, but shall dismiss, then in the other case a discretion 
might be exercised. There was no doubt but that the Court had 
power to dismiss the petition, although it was quite in the form 
prescribed, otherwise it would lead to these consequences, that it 
was perfectly immaterial whether the oath was true or false, — a 

{reposition which could not come into the mind of any Legislature, 
t was expressly said in the 74th section of the 7 & 8 Vict. c. ^^^ 
that nothing in that Act shall be construed to repeal, affect, or in 
any manner alter the provisions of the former Act, the 5 & 6 Vict, 
c. 116, except as expressly provided, or except as the provisions 
of that Act wer6 inconsistent or at variance with the provisions 
of the former Act. Save where the first Act of Parliament 
was expressly alleged to be altered, or where it was an obvious 
inference, its provisions remained in force. The second Act, so to 
speak, continued to keep an eye on the 4th section of the former 
Act, which begins by enacting, that if it shall appear to the 
Commissioner that all matters in the petition and schedule are 
true, then it shall be in the power of the Court to name a day for 
the final order. Is it not common sense, that if these conditions upon 
which a day is to be appointed for the final order be not observed, 
the Court has no power to name a day? They had a right, 
then, either to dismiss the petition or to refuse to make a final order. 
Now here the insolvent in his petition alleges he has not made 
I away with any property not included in the exceptions at any time 
\ within three months from the date of filing his petition. Turn 
to his schedule and you will find that statement contradicted. 
I have said that the Court has power to deal with this case in two 
ways, either to dismiss the petition, which the Court has always the 
power to do, or to apply the 4th section. Mr. Dowse argued that 
the Court was bound to retain this petition, because, under the 19th 
section of the 7 & 8 Vict. c. 96, it was enacted, that if a party being 
in insolvent circumstances shall voluntarily convey, assign, or 
transfer any estate, real or personal, within three months of the date 
of filing his petition, or in contemplation of his becoming insolvent, 
it shall be void as against the assignees. Now in this case all the 
different circumstances enumerated in that section concurred, and 
counsel did not wish the petition to be dismissed. What, then, was 
to be done ? He was of opinion that it was not lawful for him to 
name a day, and he should appoint no day for the final order. 

Dowse. — Within what time may the insolvent apply for his 
protecting order under the 28th section? 

The Chief Commissioner. — Under the 28th section he may 
apply that it may be granted at any time. 

Dowse, — Perhaps 1 may be excused for referring to what takes 
place in another Court in this building. When Commissioner Law 
names no day for the final order, he almost always names a period 
upon the expiration of which the party may apply under the 28th 
section. 
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The Chief Commissioner. — Contemporaneously with refusing 
to name a day ? 

Cooke {amicus curice), — Commissioner Law does not name a 
period; but what he sometimes says in these cases is said negatively^ 
as for instance^ you need not apply within four months. 

The Chief Commissioner. — The 28th section seems to 
contemplate what an insolvent has been doing since. The Com- 
missioner shall have power after the expiration of such time as, 
having regard to all the circumstances, and the conduct of the 
petitioner before and after his insolvency, he shall think just, to 
make an order to protect the petitioner. I don't think this is the 
time to fix a day. I may do it afterwards. 

No day was named. 



lU J. w. 

Collier. 
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March 7, 1848. 

^(Before the Chief Commissioner Reynolds.) 

Re Moses Habt. 

Bail — Practice — Opposition hy Attorney, 
Hie Court allows attorneys to oppose for creditors in matters of bail, 

THIS insolvent applied to be admitted to bail, on tendering i?eM. Hart. 
sureties for his appearance on the day appointed for his 
hearing. 

Ixinffley, attorney^ appeared to oppose the bail, on behalf of a 
creditor. 

After examination by Langley, the Court granted the applica- 
tion. • 

Bail allowed. 



See note in Cooke's Insolyent Practice, p. 158. Counsel uniformly are in attendance in the 
Conrty yet notwithstanding this the Commissioners of the Court have thought it expedient, for 
some cause not assigned, to allow attorneys, and eyen attorneys^ clerks, to oppose sureties. 

M 
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March 6, 1848. 

(Before Mr. Commissioner Phillips.) 

Protection case. 
Re Foster. 

Vexatious Defence to an Action, 

A petitioner under the Protection Statutes having defended an action 
vexatUmsly will have no day named for his final order. 

Be Foster, r i iHIS insolvent appeared for his interim order. 

JL Hughes opposed for a creditor, upon the ground that the 
insolvent had vexatiously defended an action at the suit of his 
client, upon a bill of exchange, which he had accepted, and to which 
he pleaded, denying his acceptance, and that he was never indebted. 
The record and other evidence in support of the opposition having 
been tendered, 

CookCf for the insolvent, would not justify him in pleading to 
the action, unless he had good grounds for doing so. The insolvent 
was advised that, as the debt for which he was sued was under 20/. 
he ought to have been sued in the County Court, instead of in the 
Court of Common Pleas. The plaintiff was acting clearly in oppo- 
sition to the spirit of the Legislature, and if the insolvent was 
animated by a bond fide feeling that the plaintiff had taken an 
improper course in law, he was justified in defending the action, no 
matter by what degree of vexation it was accompanied. 

Mr. Commissioner Phillips said that there could not be a 
better index to a man's acts than his intentions expressed by him- 
self. The insolvent certainly had implored the plaintiff to settle 
the action, but, when the offer was declined, as the parties had an 
undoubted right to do if they thought proper, what was the insol- 
vent's reply ? Did he say, " if you don't abide by my terms I will 
defend the action to the utmost, because I believe I have a point of 
law in my favour ? " If so he would have been justified ; but what 
he really did sot was, "If you don't accept my terms I will plead 
to the action ; I will go through the Insolvent Debtors' Court, and 
you will never get a farthing; I don't care a pin about your op- 
position there for the vexatious defence." Under these circum- 
stances he should name no day for the final order. 

Note. — ^Independently of the point decided in this Conrt the case of Moore v. Foster is of 
interest, as bein^ the first in which the point arose as to whether it is competent for parties to 
sue in the Superior Courts for debts under 201. now that the County Courts are in operation. 
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(Before Mr. Commissioner Harris.) 

> 

Be Isaac Stacy. 

Vexatious Defence, 

An opposition for vexaHously drfendmg an aeHon fails if the verdict is for 
a sum less than that claimed by the plaintiff in his particulars of demand. 

THIS insolvent appeared for his interim order. Be i. Stact. 

Sandford opposed for the detaining creditors, who were as- 
signees of Messrs. Evill and Douglas. The ground of opposition was 
the vexatious defence of an action. The record in the action was 
put in, and the vexatious defence proved, but the particulars of 
demand being for 251 and the verdict for 20L Os. 9d, only, 
The CouBT intimated that the opposition had failed. 

TTie insolvent was remanded upon 
another ground of opposition. 
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March 2, 1844. 

(Before Mr. Commissioner Harris.) 

Re Lucy Johnson. 

Bad. 

A sheriffs officer will not be accepted as a surety for an insolvents 
appearance at his hearing, 

IN this case the insolvent, a prisoner in the Borough Graol of j^^^^j^ 
Liverpool, applied to be released on bail One of the proposed 
bail was a sherifr s officer ; in his affidavit no allusion was made as 
to his being surety to the sheriff for the execution of his office, or 
to what amount he was surety. 

Mb. Commissioner Harris expressed a doubt whether a 
sheriff's officer, imder any circumstances, could be admitted to 
become a surety. 

Dowse (amicus curuB^ cited a case. Re Lawrenccy confined in 
Petworth Graol, whicn came before the Court on the 23rd 
December last, where one of the proposed biul was a sheriff^s officer, 
and Commissioner Pollock, after considering the point, revised to 
admit him as bail. 

Mb. Commissioneb Habbis considered the case decinve, and 
rejected the bail. Bail rejected. 

m2 
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Newcastle^ Febntary ^'^y 1844. 

(Before the CmEF Commissioner Reynolds.) 

Re Henby Ings. 
Intermission of Imprisonment between the Petition and the Hearing, 

No prisoner petitioning in the Court for Belief of Insolvent Debtors is 
entitled to the benefit of the Act, unless at the time offing his petition, 
and during all the proceedings thereon, he shall be in cuitual custody 
within the walls of a prison, without any intermission of such impri- 
sonment by leave of any other Court, or otherwise, 

A prisoner attending upon a habeas corpus adtestificandum to give evidence 
in a catuse in another Court, after which he forthwith returns to the gaol, 
is not precluded thereby from taking the benefit of the Act of Parliament. 

Re H. Ings. rjlHE hearing of this insolvent in November, 1843, before Mr, 
jL Commissioner Law, was adjourned to file an amended special 
balance-sheet. Upon filing such special balancc'^heet, the Com- 
missioner adjudged that the insolvent should not be discharged on 
recognizances. In the month of December, the insolvent waa 
taken up to London upon a habeas corpus ad testificandum^ to give 
evidence in a certain cause, to be tried in the Court of Exchequer. 
He was in London three or four days ; and then returned to the 
Gaol at Newcastle, in the custody of the gaoler. 

Upon the insolvent being brought up this day, 

Dowscy for the opposing creditors, submitted, that the insolvent's 
petition should be dismissed, the insolvent not having remained within 
the walls of the prison, pursuant to the provisions of the 38th section 
of 1 & 2 Vict. c. 110, which enacts, "that no prisoner shall, upon 
his own petition, be entitled to the benefit of this Act, who shall not 
be, at the time of filing his petition, and during all the proceedings 
thereon, in actual custody within the walls of the prison, without 
any intermission of such imprisonment by leave of any Court or 
otherwise ;" the habeas issues upon an affidavit that the insolvent 
is a material witness, and is hnlling to attend to give evidence. In 
this case it did not appear that any application had been made to 
the insolvent to learn the nature of his evidence, or that he was 
willing to attend ; the whole proceeding must therefore be con- 
sidered collusive, and the petition must be dismissed. 

Sandford, on behalf of the insolvent, was ready to answer the 
objection ; but 

The Chief Commissioner decided that the insolvent should 
be heard upon his petition, giving liberty to the opposing creditors 
to move for a re-hearing, in case it should be consider^ that his 
decision was incorrect. 
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March 12, 1847. 

(Before the Chief Commissioneb Reynolds.) 
Re Henry Higgs. 

Bail — Discharge from Custody. 

An insolvent cannot be heard unless in actual custody on the day appointed 
for his hearing, 

THIS insolvent, who had been out on bail, appeared for his .^ ^ Jas. 
hearing, but it being stated that his discharee nad been lodged 
at the prison on the previous evening, and that there was no other 
detainer against him. 

The Chief Commissioner said he could not entertain the 
case if the insolvent was not in actual custody. 

Dowse (amicus curicB), said that in the case of Me Benjamin Bounds 
who was out on bail, and whose hearing was appointed for the 19th 
December, 1840, but whose detaining creditor sent a discharge to 
the prison on the evening of the 17th, the Court, consisting of 
Commissioners Bowen and Law, decided that it could not hear him 
as he was not in actual custody. In the case of William Wightman^ 
also, in 1840, the Court decided the same way. 

The Court declined to entertain the case, which was struck 
out. 



■J. J, Stbb. 
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September 29, 1847. 

(Before Mr. Commissioner Phillips.) 

Be Jas. J. J. Syer. 

Pra>ctice, 

An insolvent having been swom^ the Court will not permit his case to be 
re-opened by an opposing creditor, 

INSOLVENT had been sworn to the truth of his schedule, and ^ ^ 
had executed the warrant of attorney as required by the Court, 
previously to the adjudication being pronounced, when 



H. Hioos. 
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^^^^ Simon, who appeared for a creditor, wished to put some questions 
to tibe insolvent respecting property, but 

Coohcy for the insolvent, objectea to an examination, as the case 
was over. 

The CouBT sustained the objection. 

TTie insolvent was discharged. 
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March 2, 1844. 
(Before Mr. Comvissioneb Pollock.) 

Re Louis AuGusTE Dieudonne. 

Insolvent Foreigner — Opposing Creditor Foreigner, 

A foreigner taking the benefit of the Act may he opposed by his foreign 
creditors^ and, upon a case being established against him of making 
away tvith property, notwithstanding that it was acquired in a foreign 
country, this Court wUl order him to be remanded, 

He L. A. nnmS insolvent came up for hearing on the 19th February, on 
BiEUDONNB. JL which day his case was adjourned, for him to produce satis- 
factory evidence of several alleged payments entered in his special 
balance-sheet, and to account for certain losses alleged to have been 
sustained by him. On this day (as on the former) his discharge 
was opposed by Cresswell, on behalf of a M. Jaqmnot, and other 
creditors residing in France. 

The insolvent had been a miller, corn-dealer, government 
contractor, and general merchant, carrying on business at Nevers, 
in France, from which place, in the month of June, 1842, he 
absconded to England, having the sum of 3,600Z. in cash in his 
possession, leaving behind him debts due to his creditors in France, 
amounting to no less than 19,000/. 

It was admitted that, after his absconding from France, pro- 
ceedings were taken against him par contumaccy under which he had 
been declared a fraudulent bankrupt, sentenced to twenty years' 
hard labour at the galleys, to be exposed on the pillory, and to pay 
the costs. 

Some time after his arrival in England he was followed by some 
of his creditors, who made an affidavit of their respective debts due 
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to them by the insolvent, as also an affidavit of their belief of his ^.^ ^- ^• 
intention to leave this country, whereupon he was arrested on a 
Judge*s order. 

Upon his examination by Cresswell for the opposing creditors, it 
appeared that, immediately on his coming to England, he had 
commenced trading with the 3,6002., and also carried on the 
business of a bill discounter and money lender, and (without going 
into the various details set forth in his special balance-sheet) it 
appeared that, on his being arrested, the whole of the 3,600/. was 
gone^ excepting a sum of 800L lent by him on a promissory note 
for l,000i not yet due, which note the insolvent had filed with his 
books and papers in this Court. It was, therefore, for the makins: 
away with tl^ money that his discharge was opposed. 

Cresstoett contended, that although this Court could have nothing 
to do witii the mode by which the insolvent had contracted his 
debts in France, or with any of the proceedings in the Courts of 
judicature in France, as far as the banbiiptcy was concerned, it had 
jurisdiction to hear and determine as to me right of the French 
creditors to oppose the insolvent's dischao^e, as also to decide as to 
the disposition of the money brought by the insolvent from France, 
which clearly ought to have belonged to his French creditors. The 
insolvent was endeavouring to avail himself of the benefit of an 
English Act of Parliament to be discharged in England from the 
debts contracted by him in France, for which he was in custody in 
England at the suit of his French creditors ; that therefore there 
ought to be a reciprocity, and that the French creditors ought to 
be allowed the same right that an English creditor would have of 
inquiring into the disposition of an insolvent's property, and claiming 
a remand at the hands of the Court, if it could be made apparent 
that there had been a fraudulent making away of such property. 
In this instance, he contended, that such a case had been made out, 
and that particularly with regard to the 800Z. the insolvent was 
not justified in lending so large a sum of money, which was the 
property of, and clearly ought never to have been taken from, his 
creditors. He therefore prayed a remand. 

Cooke (with whom was Wbodruffe), on behalf of the insolvent, 
said that no person was now more fully aware than the insolvent 
of the im|air, injudicious, and ill-advised step he had taken in 
coming to this country. With respect to the sentence of twenty 
years to the galleys, which had been passed on him par contumace^ 
that must not be supposed to be tne result of his misfortune in 
trade, but as the punishment for his absconding from his creditors. 
Still he contended that this Court had nothing to do with what had 
occurred in France. The insolvent had not contracted a single 
trade debt in England ; and he did not see how this Court could 
or ought to take cognizance of the bringing away the money from 
France. The insolvent was in custody of two French creditors, 
who invoked the power of this Court to punish a crime committed 
in France. He nad offended against the law" of France, and not 
against the law of England. The only question for this Court was 
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BeL, A. the disposition of the 3,600t The insolvent had been tempted to 
DiBUDONWB. Y^^^ gQQj^ ^j^^^j. ^jj^g promise of getting 1,000/. in eighteen months, 

but had not been gmlty of any fraud in doing so. He therefore 
submitted that his oiseharge should not be retaraed by any adverse 
judgment. 

Mb. Commissioner Pollock. — This is a case of no inconsider- 
able importance. It is true I have nothing to do with the transactions 
in France, as far as the bankruptcy is concerned; but it is quite 
dear in my judgment that I am bound to look at this person as an 
insolvent debtor seeking to avail himself of this Act of Parliament, 
opposed bv persons who have all the right here to do so ; and I 
hope the law will never be altered in thS respect. The insolvent 
had no right to come to England and start new schemes for his 
future support at the expense of his French creditors. So little 
right had he to do so, that I am of opinion that the creditors are 
quite justified in following him, and reclaiming the property which 
he has carried from them, and complaining here of the way in 
which he has disposed of that large sum of monev. I am of opinion 
that this case is within the meaning of that clause of the Act of 
Parliament which invests the Court with power to punish for a 
making away with property, and that the creditors have a right to 
complain of the insolvent on that ground. I shall not overlook the 
overtures which the insolvent has made to his creditors since his 
arrival in this country, but they were not effectual ; neither can it 
be permitted that a man should hold his creditors at arm's lengthy 
and dictate his own terms to them. The insolvent, in the monm of 
May, 1843, trusts 800Z. to a person who is likely to turn out 
insolvent hhnself (and who has smce been in prison) on a specula- 
tion that he (insolvent) shall receive in eighteen months l,000i for 
the 800/. so advancea. That is a distribution of the money so 
incompatible with a desire of doing justice to his creditors, that it 
is impossible to say it was done for their benefit ; in point of fact, 
if the insolvent was sincere in his wish to settle with his 
creditors, the lending of that money was at the least a postoone- 
ment for eighteen months of his ability to settle his affairs. It was 
quite clear that the transaction was not just under the law relating 
to interest on money. With respect to the money said to be lent 
by the insolvent to M. Hostot, nothing was known of him, save that 
he is now in the prison of St. Pelagic for five years, which shows 
the character of the man said to be respectable. Under all the 
circumstances of the case I feel called upon to adjudge the insolvent 
entitled to the benefit of the Act and to his discharge, when he 
shall have been in custody for a period not exceeding twelve 
calendar months from the date of ms vesting order, for making 
away with his property with intent to diminish the sum to be 
divided among his creditors. 
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January 27, 1844. 
(Before the Chief Commissiokeb Betnolds, and Commissionebs 

Harbis and Pollock.) 

Re Edward Wright. 

IHvidon of future acquired property, after severalinsolvencies. 

Property acquired by an insolvent after passing through the Court three 
different times is to be divided equally (in proportion to the amount of 
the d^ts due) ajnongst all the creditors in the several schedules, 

THE argument in this case having been heard by the full Court, Be 

it was adjourned for consideration. To-day, ^- ^moht. 

Mr, Commissioner Pollock delivered the judgment of the 
Court, — The insolvent in this case has been dischsurged three timed 
under the several Insolvent Acts ; first, on the 18th of June, 1823 j 
secondly, on the 23rd of March, 1827; and lastly, on the 1st of 
December, 1836. No sub-assignee has been appointed in either of 
the two finst discharges ; but James Appleton was appointed under 
the last discharge, and received his appointment on the 4th of July 
following. The affidavits disclose that John Nicholson, the father 
of the insolvent's wife, Sarah Wright, died in or about the year 
1841, leaving a will bearing date on or about the 18th of Jtily, 1825, 
but appointing no executors. The said Sarah Wright and Robert 
Nicholson, one of her two brothers, have obtained letters of adminis- 
tration bearing date on or about the 24th of February last, to the 
estate of the S£ud John Nicholson, with the wiU annexed, and it 
appears that he has left considerable personal property, the sum 
sworn to on obtaining such letters of administration being under 
9,000Z. The administratrix and administrator disposed of the 
stock in trade and household effects of the said Jolm Nicholson, 
and have taken steps to dispose of some leasehold premises in 
Comhill, belonging to the estate, and employed Mr. Hoggart as 
the auctioneer in one instance, and Mr. Henry Bin^am in 
another, in doing which Mr. Henry Hoppe was employed as their 
attorney. On the 5th of July last the assignee obtained a rule 
by counsel, which, after having been amended by order of the 
Court, was ordered, that the said Sarah Wright and Robert 
Nicholson, as such administratrix and administrator, and also the 
said Henry Bingham, Mr. Hoggart, and Henry Hoppe, to hold 
and retain the moneys to which the insolvent had become entitled 
in right of his wife, under the said will, and also to show cause 
why such moneys, or such part thereof as the Court might think 
fit, should not be paid over to the said assignee for the general 

N 
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Be benefit of the creditors entitled to claim under the judgment en- 
E. Wbioht. tered up by order of the Court in pursuance of the provisions of the 
Insolvent Act. By a rule of this Court of the 31st of July, it was 
ordered that the said Sarah Wright and Robert Nicholson, Henry 
Bingham, Mr, Hoggart, and Henry Hoppe, should pay over to 
the said assignee, for the purpose aforesaid, the sum of 730Z. of the 
moneys to which the insolvent had become entitled in right of his 
wife under the said wiQ. It having been discovered that one 
Thomas Cox Savory had become the purchaser at the auction of 
certain premises in Comhill belonging to the deceased, but that 
he had not completed the purchase, the assignee, on the 6th of 
November last, obtained a rule of this Court, by which the said 
Thomas Cox Savory was ordered, on completing his purchase, to 
retain thereout the sum of 730Z. until the further order of the 
Court, and that the said Thomas Cox Savory, and the said Sarah 
Wright and John Nicholson, as administratrix and administrator 
as aforesaid, should, on the 18th day of November last, show cause 
why the sum of 730Z. should not be paid over to the assignee of the 
saia insolvent for the general benefit of the creditors, in fulfilment 
of the said rule of the 31st of July. On the 18th of November 
the said Thomas Cox Savory did not appear to show cause, and in 
reality no sufficient cause was shown against the said rule; it 
appearing, that since the decease of the said John Nicholson, the 
said insolvent and his wife have executed a deed or agreement in 
favour of one Thomas Lund and one William Frederick Schneider, 
by which all the interest of the said insolvent in right of his wife 
under the said will was conveyed or assigned to the said Thomas 
Lund and William Frederick Schneider, upon trusts for the 
benefit of the said insolvent and his wife; which said deed or 
agreement was brought forward to show that the said insolvent had 
no such interest in right of his wife, under the said will now 
subsisting in him; but that the same was now wholly vested in 
the said Thomas Lund and William Frederick Schneider, The 
motion in this case has been limited to the payment over to the 
assignees of the sum of 730Z., although the property of the deceased 
(as sworn to for the administration duty) may be presumed to 
exceed 8,000Z., of which the insolvent, in right of his wife, is entitled 
to one-third. This evidently has arisen from the circumstance, 
that the aggregate amount of the debts in the schedule in which 
James Appleton is the assignee, is 726Z. 5s. 6c?., and he was at the 
hearing awarded by the Court his costs of opposition, which 
amount the sum of 730Z. might be supposed to cover. The 
amount of debts in the schedule of 1823 is 2,680Z. 6s. 8d. and 
credits to the amount of 375Z. 2^. 6d. as good, and now barred by 
the Statute of Limitations. The debts in the schedule of 1827 are 
894Z. 16^., and the credits 3Z. 6s. 6d., also barred by the statute. 
Upon the principle laid down in the case of James Charles Johns, 
any sum ordered by the Court to be paid over for the benefit of 
the creditors would be divisible in proportion among all the 
creditors in the three schedules. The rule, therefore, will be 
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absolute on Mr. Thomas Cox Savory to pay over the sum of 730/. Re 
of his purchase-money into Court, to abide the order of the Court ^* Wright. 
as to its disposition for the benefit of the creditors in the three 
schedules, which order will be made upon notice to the Court of its 
having been brought in. Rule absolute. 
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March 20, 1844. 
(Before Mr. Commissioner Harris.) 

Re William Lonergan. 

Proof of Debt — Foreign Bills of Exchange filled up in England. 

A bill of exchange for 700/. purporting to bear the drawer's name in 
Hamburgh (although there was no evidence to that effect), filled up and 
accepted in London, will not be received in proof of a creditor's debt. 

MONTAGUE CHAMBERS appeared to oppose this insol- ^ ^^ w. 
vent for the indorsee of two bills of exchange. Lonergan. 

Cooke^ for the insolvent, called upon the opposing creditor to 
prove his debt. 

The two bills of exchange were then put in evidence. 

Cooke objected that, although the bills purported to bear date in 
Hamburgh, they were drawn in England and unstamped. An 
action could not be sustained upon them against the drawer: 
{Jordaine v. lAishbrooke^ 7 Term Rep. 601.) 

Bennett derk to the insolvent, proved that the bills were brought 
to him by a clerk of Howard, Grand, and Co., Old Jewry Chambers. 
They bore the drawer's name, P. Allein, Hamburgh, and he wrote 
the date 19th September, 1843, and the amount. They now bore 
his master's name as acceptor, but they did not, when he filled up 
the bills. They had no stamp affixed. 

Cooke contended that the date, the amount, and the acceptance 
constituted the bills, all which being filled up in England upon 
unstamped paper, they could not be received as proof of a debt. 

Montague Chamber s^ contri, cited Siiaith v. Mingay (1 Maule & 
Sel. p. 87), and Bailey on Bills. 

Mi. Commissioner Harris said that he had looked Into the 
cases, and was of opinion that the Irish case {Snaith v. Mingay\ 
did not overrule Jordaine v. La^hbroohe. If it did it would have 
been stated by the Court If they thought that they had any 
ground, they might move the full Court for a re-hearing, but he 
was quite satisfied. 

The opposition was disallowed and insolvent discharged. 

n2 
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February 26, 1847. 



Re Henby Andrews. 

Infants Petition, 
The petition of a minor cannot be entertained by the Court 

Be Henbt nnmS insolvent petitioned the Court in the month of October, 
Andebws. JL 1845, and his hearing was appointed for the 8th of November 
following, at Lancaster, when Monk opposed for several creditors, 
and it appearing that the petitioner would not be of age till July, 
1846, tne case was adjourned by Mr. Commissioner Pollock to the 
next circuit, and from that circuit again to the next, admitting 
the insolvent to bail in the interval. On the 11th of November, 

1846, the insolvent appeared, but the gaoler reported that he re- 
ceived his discharge on the 4th instant. On the 2l8t of January, 

1847, a rule was obtained by Coohe for the insolvent, upon the 
creditors, ^' to show cause why the petition should not be dismissed, 
he having been discharged out of custody without taking the 
benefit of the Act." On the 5th of February following, Nichols, 
for the creditors, showed cause, after which the Court took time 
to consider. To-day, the judgment of the Court was pronounced 
by 

The Chief Commissioneb. — This insolvent came up on his 
own petition before Mr. Commissioner Pollock at Lancaster, on 
the 8fli of November, 1845, and notice of opposition being given 
he was opposed by counsel, when it appearing that the insolvent 
was a minor and consequently could not be heard, it was adjourned 
to the next circuit, he being admitted to bail in the intervaL The 
following circuit came, and the insolvent did not make his appear- 
ance, he having gone out of custody and satisfied his debts. He 
now wishes his petition dismissed, but going out of custody was no 
reason for dismissing a petition, and in that his learned brothers. 
Commissioners Law and Phillips, agreed with him. There could 
be no doubt in any person's mmd that the Act must be applied 
according to its provisions. There was no doubt when he first 
came up, that the insolvent could not execute a warrant of attorney, 
and if, upon that ground, Mr. Commissioner Pollock adjourned the 
case to the next circuit, those adjournments might be ordered at 
any period. He doubted the authority of Mr. Commissioner 
Pollock to adjourn the case from circuit to circuit. They (Com- 
missioners Law and Phillips) thought that this person had no lactis 
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Mndi in that Court, because he could not execute the various ^ Henkt 
duties and acts required by the statute. The rule would therefore ^b^^^* 
be made absolute for dismissing the petition. 

Cooke observed that the original proceeding was invalid. 

Rule absolute for dismissing the petition. 



Note.-^Jihe effect of fhifl judgment is, that no minor's petition can be entertained for the 
futnre. 
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Ma^ 17, 1847. 

(Before the Chief Commissioneb Reynolds, and 
Mb. Commissioneb Phillips.) 

Be Daniel Nightingale. 

Opposition — Preference, 

An opposition to the discharge of a prisoner upon the ground that he has 
given an undue preference to a creditor wUl fail, unless it be shoum 
that it affected the creditors generally^ by diminishing the sum to be 
divided amongst them, 

THIS insolvent was (Jpposed for vexatiously defending an action, bb Danibl 
and for having given undue facilities amounting to a prefe- Nightingale. 
rence to one of his creditors to possess himself of his property. 
The evidence being concluded^ 

The CoUBT said, that it was certainly true that an effort had 
been made by one creditor to obtain an execution, in order to 
defeat another creditor who was attempting the same thing, but 
that was no offence under the Act of Paniament. The offence 
intended by the statute was, any act done to the detriment of the 
general body of creditors. There was in this case a race between 
two creditors who should first possess themselves of the insolvent's 
property, and the act of the msolvent was merely a facility given 
to one creditor to defeat the other. The insolvent would be 
remajided for three months for having vexatiously defended the 
action, but no case of having given an undue preference to the 
injury of all his creditors had been substantiated. 
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' January 14, 1840. 

(Before the Chief Commissioneb Betnolds and 
Mb. Commissioneb Bowen.) 

Re Geobge Henby Fbances. 

Opposition — Preference, 

A creditor who has sought a preference for himself wiU not be aUaioed to 
oppose. 

Be G. H. nnmS insolvent was opposed by W. H. Shufl5y, a creditor, in 
F&ANCEs. JL person. 

Wbodruffey for the insolvent, took an objection in limine to 
his opposition, upon the ground that he had sought a preference 
for himself. The learned counsel put in two letters addressed by 
this creditor to the insolvent while in prison, in answer to a com- 
munication to him by the insolvent, requesting him to become bail 
and promising that if he would do so, he would give him a 
security for his debt. The letters were read and tbey expressed 
the willingness of the creditor to become bail, and do what was 
necessary if the security were given to him. The security, how- 
ever, was not given, and he refused to become baiL But sureties 
were obtained, and he now submitted that this opposition should 
be- disallowed upon the ground that the creditor had sought an 
undue preference. 

The Court said that it was in accordance with the ordinary 
practice to prevent creditors opposing who should seek by any 
means a preference to themselves. 

7%e Creditor observed that he did not originate the negotiation, 
but merely replied to the insolvent's application. 

The Court declined to recognize the distinction, and the oppo- 
sition was not allowed. 
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January 10, 1848. 

(Before Mr. Commissioner Harris.) 

Protection Case, 

Re William Brennikg. 

Practice — Application for a discharge under the 6th and 7th sects, of the 

7 4* 8 Vict, c, 96 — Opposition, 

A prisoner for debt applies for leave to come up for a hearing under the 
7 4*3 y^^* ^' ^6> ^^^ ^ appearing that he had fraudulentiy assigned 
property to his brother-in-law, the application is refused. 

Query, as no assignee is, or can be, appointed, and the petition remains 
on the files of the Court, how is the property fraudulently assigned to 
be reached by the creditors? 

A rule nisi wUl be granted upon the insolvent to show cause why his 
petition should not be tahen off the files of the Court, upon which, no 
cause being shown, the petition will be dismissed. The creditor wHl 
then be at liberty to file a creditor's petUion, under thel Sf2 Vict, €7.1 10. 

THIS insolvent had applied for a rule on his detaining creditor, ^* ^• 
to show cause why he should not be allowed to come up for 
his interim order, and a discharge from prison to issue thereon. 
To-day 

Dowse, for Mr. Stafford, the detaining creditor, showed cause. 
He opposed the application upon the groimd that the allegation in 
the insolvent's petition, that he had not parted with any of his 
property (except in the ordinar|r course of trade) within three 
months of the date of filing his petition, was untrue. The insolvent 
had assigned over the lease of his house in Welbeck^treet, together 
with some valuable furniture and fixtures, which in 1846 cost him 
500/., to his brother-in-law for 250/., upon the 1st of December last, 
which was within one month of filing his petition on the 31st of 
December. That was neither for the necessary support of himself 
and family, nor in the ordinary course of his business. He sub- 
mitted, therefore, that the allegation in the petition was false, and 
that the insolvent's application must be refused. 

The insolvent having been examined, 

Mb. Commissioner Harris considered that the property had 
been fraudulently assigned by the insolvent to his brother-in-law, 
and he should therefore decline to make any order for his discharge 
from prison. 

January 25. 

Dowse moved for a rule calling upon the insolvent to show cause 
why this petition should not be dismissed. He reminded the 
learned Commissioner of the facts of the case. The insolvent had 
disposed of the furniture and fixtures of his house in Welbeck- 
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-Be W. Btreet to his brother-in-law for 250Z. and he had not disclosed somd 
BBNNiNo. ppQpgj^y jm J some railway shares which he had assigned to another 
party named Saunders. Upon these grounds the Court would not 
grant the insolvent leave to come up for an interim order. The 
creditors and the insolvent were now in this condition^ that in 
consequence of having no day named for coming up^ there was no 
possibility of appointing an assignee. No steps could therefore be 
taken by the creditors to obtain possession of the property assigned 
by the insolvent, and the insolvent could not proceed upon his 
petition. Perhaps the most advisable course to take was to have 
the petition dismissed. A rule might be granted upon the insol- 
vent to show cause why his petition should not be dismissed, which, 
if done, would deprive the Court of further jurisdiction. The 
detaining creditor would then be at liberty to file a creditor's 
petition under the 1 & 2 Vict, c 110, and by being appointed 
assignee, proceed to a sale of this property, which was more than 
sufficient to pay the creditors twenty shillings in the pound. 
The Court granted a Eule nisi. 

February 7. 

Dowse appeared to make the rule absolute. It had Keen served 
upon the attorney and the insolvent. 

No cause being shown, the Court made the Ruk absolute^ 

Aufftist 8. 
(Before Mb. Commis8io]7eb Law.) 

The detaining creditor afterwards presented a petition under the 
1 & 2 Vict, and obtained a vesting order, but before any further 
steps were taken the insolvent agreed to pay the detaining credi- 
tor s debt and costs, but his attorney only tendering the amount of 
the judgment without the costs, it was refiised ; upon which he 
took out a simmions before a judge fpr the discharge of the insol- 
vent upon payment of the amoimt tendered. The judge adjourned 
the case for the production of an affidavit that the money tendered 
for the payment of the debt did not belong to the insolvent, which 
his solicitor stating that he could do, the amount tendered was 
taken, upon the understanding that the detaining creditor would 
not give up his claim for the costs. A rule was tnen obtained for 
annulling the vesting order, upon which 

Dowse appeared to oppose the motion. He said the debt and 
costs were paid, but he wanted the costs of the proceeding under 
the 5 & 6 Vict, and 7 & 8 Vict. c. 96. 

Mr. Commissioner Law declined to allow the costs of the 
ori^nal proceeding, but directed the rule to be made absolute for 
annulling the vesting order, observing that the Act required the 
consent of the creditor, but he did not care for that ; for if a man 
paid every debt he owed he had a right to have his petition dis- 
missed. Rule absolute. 
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Wednesday y February 2, 1848. 
(Before Mr. Commissioner Phillips.) 
Re James French. 

Small Debts Act, 

A final order is no protection against an order of commitment under 
the S S^ 9 Vict, c, 127, made before the filing of an insolvents 
petition, 

THIS insolvent obtained his final order. Upon leaving the a? James 
court he was arrested by an officer holding a warrant of com- Frbnch. 
mitment to Maidstone Gaol for thirty days, under the 8 & 9 SmcMDehu 
Vict, c 127. At the insolvent's request, the officer consented to -Act. 
return with him to the court, to ascertain whether the capture was 
valid against the final order. The schedule and the order ot^^^^^^^^^ 
commitment being inspected, it appeared that the warrant of com- mitment 
mitment was dated the 31st of December, 1847, whereas the peti- 
tion was not filed till the 8th of January, 1848. 

Mr. Commissioner Phillips referred to the 2nd section of the 
act, which enacts that " no protection, or interim, or other order 
issuing out of any Court of Bankruptcy, or for the Relief of In- 
solvent Debtors, nor any certificate obtained after such order for 
imprisonment under this act shall be available to any debtor im- 
prisoned under such order as aforesaid." In this case the order 
for the insolvent's imprisonment was obtained before he filed his 
petition. He, therefore, had no authority to interfere. 

The insolvent left the court in custody. 



o 
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Monday^ February 14, 1848. 

(Before Mr. Commissioneb Phillips.) 

Protection case. 
Re Elizabeth Coyd, 

Debts under former insolvencies — Trader — Amendments — Costs of 

adjournments. 

The debts under a former insolvency not having been inserted in this 

insolvents schedule^ 
Heldy that the case may be adjourned to be amended by inserting the 

old debtSy and that the costs so occasioned should be paid by the attorney. 
Heldy that a coffee-house keeper is a trader^ eo nomine^ within the mean^ 

ing of the bankrupt laws. 
Semblcy a man may be a trader independendy of the amount (fdebt con^ 

tracted with one or more persons while in trade. 

/f0 Elizabeth nHHIS insolvent appeaxed for her interim order; but the debts 
Coyd. JL under a former insolvency in 1841, amomiting to 241/. had 
been omitted from the schedule. 

Mr. CoMMissiONEB Phillips communicated with Mr. Com- 
missioner Law to ascertain his opinion as to whether the case 
might be adjourned for the insertion of these debts. 

Upon receiving his written reply, 

Mr. CoMMissiONEB PHILLIPS Said, Mr. Commissioner Law 
seemed to think that it might be adjourned to amend the schedule by 
the insertion of these debts as well as for the insertion of any other 
debts. He was very glad of that, as this was a case of insolvency 
arising entirely from the operation of causes which this poor 
woman could not avoid, and which took away her means of sub- 
sistence. The case would stand adjourned for the insertion of 
these debts, protection to be granted in the meantime. He was 
quite of opinion that the insolvent's attorney should pay any extra 
expense that might be occasioned by this aajoumment. 

Mr. COMMISSIONEB Phillips now observed, upon looking into 
the schedule, that the woman was a coffee-house keeper, and that 
she petitioned as a non-trader. By the 6 Geo. 4, c. 16, s. 2^ a 
coffee-house keeper was made a trader eo nomine. The petition 
was therefore untrue, and must be dismissed. 

Lucasy amicus curice^ suggested whether, to bring the insolvent 
within the meaning of the words " a trader within the meaning of 
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the statutes now in force relating to bankrupts," it was not neces- ^« Elizabeth 
sary that she should owe to one person a debt in her trade 
of 50/. or to two persons a debt of 70/., or to three persons a debt 
of lOOi 

Mr. Commissioner Phillips doubted that very much. To 
constitute a bankrupt three ingredients are necessary — a petition- 
ing creditor's debt, a trading, and an act of bankruptcy ; but to 
constitute a man a " trader " within the meaning of the statutes, 
he apprehended that only one of these ingredients was necessary, 
namely, a trading. A trader within the meaning of the statutes 
now in force relating to bankrupts, and " a bankrupt within the 
meaning of the statutes now in force relating to bankrupts," were 
not synonymous. Might she not be a trader, no matter what she 
might owe ? 

Coohe, amicus curicBy said, he did not think the amount of the 
debts in trade of the least importance to the decision of the ques- 
tion as to whether a man was a trader. The words were not " a 
trader subject to the laws now in force relating to bankrupts," 
but " a trader within the meaning of the laws now in force relating 
to bankrupts." 

Nichols, amicus curice. — And it did not go on to say, " against 
whom a fiat could issue, and who had committed an act of bank" 
ruptcy^ If the amount of the debt was considered of importance, 
then it might be contended that a man could not take the benefit 
of this act, unless he was amenable to the bankrupt laws, and 
had conmiitted an act of bankruptcy. 

Mr. Commissioner Phillips said that clearly the amount of 
the debt had nothing to do with it 

Nichols observed, that if she owed more than 300/. she could 
not be relieved ; she must go to prison, and come up under the 
1 & 2 Vict c. 110. 

Mr. Commissioner PnfLLiPS said that she could not petition 
under this act (7 & 8 Vict, c 96) again. All that had been done 
was useless, and she lost all the expense. 

Petition dismissed. 
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February 16, 1848. 

(Before the Chief Commissioner Reynolds and Mr. Commis- 
sioner Phillips.) 

Re Thomas Lewis. 

Right of appeal from the County Courts — Rehearing. 

Held, thai there is no jurisdiction in the Court for Relief of Insolvent 
Debtors in London to review, alter, or annul proceedings in insolvency 
in the County Courts, 

J?<? Thomas T^ICHOLS moved for the insolvent's discharge from custody 

f^^" -Ll under an adjudication of the County Court at Carmarthen, 

Appeal from yx^QVi the ground of the informality of the order. The circum- 

.ovn y ou . g^g^j^^^g ^nder which the application was made are briefly these : — 

The insolvent was arrested on the 2l8t of June, and lodged in 

Carmarthen Gaol, upon which, on the 26th of October, he filed a 

petition as an insolvent debtor, and was heard in due course before 

J. Johnes, Esq., judge of the County Court in that town, who 

remanded hira for eight months from the date of his vesting order, 

for contracting debts without reasonable or probable expectation 

of payment. The form of the adjudication was as follows : — 

Order of adjudication pursuant to the Acts for the Relief of 

Insolvent Debtors in England. 
SoS! ^^"^ I^ ^^^ County Court of Carmarthen, holden at Carmarthen, 
before John Johnes, Esq., judge of the said court, on the 16th 
day of December, 1847. In the matter of Thomas Lewis, a pri- 
soner in the gaol of , in the said county, whose petition and 

schedule filed in the Court for Relief of Insolvent Debtors, have 
been duly referred and transmitted to the said County Court, pur- 
suant to the statute in that behalf. Upon hearing the matters of 
the schedule of the said prisoner, and upon examination made into 
the same, and upon the said prisoner's swearing to the truth of the 
same, and executing a warrant of attorney in pursuance of the said 
act: forasmuch as it appears to the said judge that the said pri- 
soner has contracted various debts without having had any reason- 
able or probable expectation at the time when such debts were 
contracted of paying^ the same, it is adjudged and ordered that the 
said prisoner shall be discharged from custody and entitled to the 
benefit of the said act as to the several debts and sums of money 
due or claimed to be due on the 26th day of October, 1847, being 
the time of making the order vesting the estate and effects of the 
said prisoner, pursuant to the statute in that behalf, from the said 
prisoner to the several persons named in the said schedule as 
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creditors or claiming to be creditors for the same respectively, or ^« Thomas 
for which such persons gave credit to the said prisoner before the ^^^^^' 
said time of making such vesting order, and wliich were not then Appeal from 
payable, and as to the claims of all other persons not now known ^^^^v^^^^'- 
to the said prisoner who may be indorsees or holders of any nego- 
tiable security set forth in the said schedule so sworn to as afore- 
said, so soon as the said prisoner shall have been in custodj'^ at the 
suit of one or more of the persons above mentioned for the period 
of eight months, to be computed from the said time of making 
such vesting order as aforesaid. 

John Johnes, 
Judge of the said Court. 

The informality of this order would be at once apparent to the 
court. According to what would appear to have been the judg- 
ment of the court, the insolvent was entitled to have been dis- 
charged forthwith as to all his creditors except those with whom 
the debts were contracted without reasonable expectations of pay- 
ment whose names should have been specifically mentioned in the 
adjudication, and also that, as to them, the insolvent should be dis- 
charged at the expiration of the period of remand. The form used 
was applicable to the discretionarv clause ; but if the adjudication 
was founded upon that section, it would be void, because it ex- 
ceeded the power given by that section. If the adjudication was 
founded upon the 78th section, it ought to have stated the names 
of the creditors. That w^as important for the insolvent, for if none 
of the creditors at whose suit he was remanded were detaining 
creditors, he would be discharged immediately. There could be 
no doubt that the adjudication was most informal. The non- 
insertion of the name of the gaol in which the insolvent was con- 
fined, in the blank, showed great carelessness ; and the question 
submitted on behalf of the insolvent was, whether this court, 
under such circumstances, had jurisdiction either to discharge the 
insolvent, or annul the adjudication and direct a proper order to 
issue in its stead. It was thought that as the County Courts were 
substituted for the Circuit Courts, over which this court had full 
authority to review the proceedings, and make any order to alter 
or annul them, it must still retain the same power over the orders 
and proceedings in insolvency in the County Courts. 

The Chief Commissioner read the lOth section of the 10& II 
Vict. c. 102, which transfers the jurisdiction of the court to the 
County Courts, and, after conferring with Commissioner Phillips, 
intimated that this court had now no jurisdiction in the matter. 
The proper course was for the insolvent to apply to the judge of 
the County Court for a rehearing, under the 96th section of the 
1 & 2 Vict. c. 110, who might annul the adjudication, and direct a 
proper order to be made. 

Application refused. 
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ScUe of real 
estctte. 



May4y 1848. 
(Before the Chief Commissioner Reynolds.) 

Re George White. 

Sale of real estate. 

The provisional assignee may sell real estate vested in him, if the court 

shall so direct. 
The court will permit real estate to be disposed of by private contract 

when an attempt has been made to sell it by public auction and it has 

failed. 

Re G. White. /^OOKE on behalf of the provisional assignee^ applied to the 
v^ court respecting the sale of certain property under the follow- 
ing circumstances : — The insolvent was discharged in June, 1836, 
being entitled to a reversionary interest of certain property in the 
Isle of Wight upon the death of his father, who was now dead. 
It was now wished to sell this reversionary interest, and a Mrs. 
White, who had a life interest, was willing to join in the sale upon 
terms which had been agreed upon. The insolvent was in New 
Zealand. A purchaser had been found for the property, who 
would give for it 500^, of which sum it was proposed that 231/. 
17*. 6d. should be paid to the lady, Mrs. White, as her share, and 
26SL 2s. 6d. to the insolvent as his share. The question was, how 
this was to be carried into effect. The 42nd section of the 1 & 2 
Vict. c. 110, gave the assignee no power to sell real estate without 
the consent of the court. It was therefore necessary to have that 
consent in the first place. But then a difficulty arose as to the 
form of the order that would be made, for the 47th section of the 
act, which was highly directory, enacted that real estate should be 
sold by pubhc auction. Under the circumstances, the question 
was what form of order should be made. 

After some discussion the following order was made by the 
court, under the 42nd and 47th sections conjointly : — " That the 
provisional assignee do sell by public auction the insolvent's said 
reversionary interest in the said premises (describing the premises) 
to the best purchaser or purchasers that can be got for the same ; 
and that on receipt of the purchase-money the said provisional 
assignee do convey such reversionary interest to the purchaser or 
purchasers : and that, out of the money to arise from such sale, the 
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costs of the provisional assignee, of his application, and of such sale ^'« G. White. 
and conveyance and consequent thereon, be paid, and that the pro- Saie^reai 
visional assignee do pay the residue of such purchase-money, after 
payment of such costs, into this court to the credit of the said 
insolvent's estate ; and that the said provisional assignee may be at 
liberty to fix the sum of 268/, 2s. 6(L ss a, reserved bidding for the 
reversionary interest, and in case no person or persons shall bid a 
higher price or sum than such sum, the provisional assignee, or the 
person appointed by him to sell the said reversionary interest, 
shall at the said sale declare that the same is not sold, but has been 
bought in on account of insolvent's estate." 



Auffust 7. 

Cooke applied for leave to sell the insolvent's reversionary in- 
terest by private contract. The property had been put up to 
auction by the provisional assignee, pursuant to the order of the 
court on the 3rd of July instant, at larmouth in the Isle of Wight; 
but there being no bidding to the amount of 268/. 2s. 6d.y the value 
of the insolvent's interest as fixed by the court, the property was 
not disposed of. The sale had not been effected, owing to the mis- 
take of an agent. The purchaser which had been found was willing 
to buy the insolvent's reversionary interest by private contract, if 
the court should so direct ; and he now applied for an order to that 
effect. The Court of Chancery had decided, in Mather v. Priestman 
(9 Simon, 352), that under these circumstances a sale by private 
contract was good.(a) 



(a) Mather v. Priestman. 
July 27. 

Although the Insolvent Debtors Act (7 Geo. 4, c. 67, s. 20,) directs the assignees to sell 
t?ie insolvents real estates by auction, yet if they have tried to seU them by auction and 
failed, a sale by private contract will oe good. 

The plaintiffs were the assig^nees of an inaolyent debftor, and had made an ineffectual at- 
tempt, within the time prescribed by the act, to sell the insolvent's real estates by auction. 
They, after that time had expired, sold part of the estates to the defendant by private contract, 
having previously obtained the consent of the major part in value of the creiutors present at 
a meeting duly convened for that purpose. 

The bm was filed for a specific performance of the contract, and the question was whether 
under the section of the act above referred to the assignees were authorized to sell the estates 
otherwise than by public auction. 

The words of the section were — ** And the assignees shall with all convenient speed use their 
best endeavours to receive and ^et in the estate and effects ; and if such prisoner shall be 
interested in or entitled to any real estate, either in possession, reversion, or expectancy, such 
shidl within the space of six months, or such other time as the court shall direct, be sold by 
public auction in such manner and at such place or places as shall be approved by tiie major 
part in value of the creditors." (Sect. 20, 7 Geo. 4, c. 67.) 

Knight Bruce and Bethell, for the plaintiffs, contended that the language of that part 
of the section which related to the sale of the insolvent's real estate was affirmative and 
directory merely, and that it was nowhere enacted that if the estates were not sold by auction 
the sale should oe void, (The King v. TA« Justices of the Borough of Leicester , 7 Bam. 
& Ores. 6 ; The King v. The Inhabitants of Borough of Birmingham, 8 Bam. & Cres. 29) ; 
that the language of the 24th section of the act was much stronger than the language of tne 
20th, for it enacted that no suit in equity should be commenced by the assignees without the 
consent in writiug of tbe major part m value of the creditors, and yet it had been decided that 
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Re Q. White. The learned counsel contended that, as the provisional assignee 

Sale of real had made the attempt to sell the reversionary interest by public 

estate. auction, as directed by the court, and finding no bidder to the 

amount fixed for the reserved bidding, he was justified in selling 

under the order of the court by private contract. 

The Chief Commissioner. — Let it be so upon the authority 
of the case cited, although I must confess it seems an odd way of 
dealing with an act of Parliament, which enacts that the thing 
shall be done in one way to order it to be done in another. 

The order made was " That the provisional assignee be at liberty 
to sell by private contract, and to convey to G. S. the insolvent's 
reversionary interest in (describing the premises) upon receiving 
from the said G. S. the sum of 268/. 2s. 6d, the value of such rever- 
sionary interest, and the costs of the provisional assignee of this 
application." 

a suit might be commenced by the assignees without such consent : ( Piercy y. Roberts* 
1 Myl. & Keen, 4; Casbome v. Barsham^ 6 Simon, 317.) 

G. Richards^ for the defendants, said that under the ^th section of the act the assignees 
could not sell the insolvent's real estates otherwise than by auction, and if they coula not 
sell them within the time mentioned in that section, they must apph to the Insolvent Debtors' 
Court to appoint a further time : ( ^Vaybrond y. Howetl, 3 Russ. 376.) 

The Yice-Chancellob. — The objection raised by the defendant is unfounded. The first 
part of the 20th section of the act contains ^l general direction, that the assignee shall make 
sfde of aU the insolvent's estate and effects. l!lie section then proceeds to enact that, within 
a certain time, the assignees shall sell the insolventis real estates by public auction ; but the 
act nowhere enacts that they shall be sold in no other manner than by public auction ; there- 
fore the general direction for sale in the previous part of the section still remains in force ; 
consequently if the scheme of selling by auction has been tried and fieuled, the assignees were 
justified in selling by private contract. 
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January 11, 1849. 
Protection Ca^e, 



Re Joseph Robert Harris. 



Petition, 

An insolvent miLst describe himself in his petition hy all the names in 
which he has contracted debts, 

THIS insolvent appeared for his examination upon his interim 
order. His baptismal name was Joseph Robert Harris, and 
he had petitioned in that name, but it transpired that he had 
accepted four bills in the name of Joseph Harris, but had not 
described himself in that name. He had also sent out some cir- 
culars in the name of Joseph, but that was owing to a mistake of 
the printer, as the petitioner did not see a proof until the circu- 
lars were printed. 

The Chief Commissioner said, that there was no doubt but 
that he must inscribe his baptismal name in his petition, but the 
question there was, whether he must not do something more, and 
go further, and describe himself by all the names in which he has 
contracted debts. He was of opinion that he ought, and there- 
fore he should dismiss the petition. 

The petitioner's attorney applied to have the brokers' papers 
delivered out to file with a new petition. 

The Chief Commissioner observed, that the petitioner's cir- 
cumstances might be extremely different, and declined to grant 
the application. 



Me J08BPH 
Robert 
Haubis. 

Petition, 
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January 15, 1848. 

(Before Mr. Commissioner Phillips.) 

Re Ranney. 

Vexaiious defence — Petition, 

A taxed bill of costs must be produced to enable the Court to pronounce 

a remand for the vexatious defence of an cu;tion. 
Every business which an insolvent has carried on must be mentioned in 

his description. 

Be Banmet. npHIS insolvent appeared for his hearing. It appeared that he 
VexaT '^ acted as a commission agent for nearly a twelvemonth, 

D^ence— but he had not described himself as sucL 

PetUian, MelloT further opposed, upon the ground of the vexatious de- 
fence of an action. Evidence having oeen put in, 

Nichols, for the insolvent, said that there could be no vexatious 
defence if there had been no trial. 

Mr. Commissioner Phillips. — Why, I do not know that ; if 
unnecessary costs should be run up to trial, and then, just before, 
the plea withdrawn. 

Nichols. — It has been uniformly held here that, unless a taxed 
bill of costs is produced, there can be no remand on that ground. 

Mr. Commissioner Phillips. — There may be many cases in 
which the costs have been taxed, in which there has been no trial. 
I do not hold the doctrine that there must be a trial, but I hold 
that there must be a taxed bill of costs. That certainly was 
required by the court. In a recent case, in which an insolvent 
had been warmly opposed by a person not very familiar with the 
practice of the court, he had been very much pressed to remand 
upon this ground, in the absence of the taxed bill of costs; indeed, 
so hard was he pressed, that he was induced to send the point for 
decision to Mr. Commissioner Harris, to whose court the case pro- 
perly belonged, but that learned commissioner decided that the 
Master's allocatur must be produced. He, therefore, never could 
remand for the vexatious defence of an action, unless a taxed bill 
of costs was produced. The opposition on that ground would, 
therefore, be disallowed. But as the insolvent had omitted to 
describe himself as a commission agent, he must adjourn the case 
to amend and re-advertise. 

Adjourned accordingly. 
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November 1, 1848. 

(Before Mr. Commissioner Law.) 
Re John Keene. 



Jurisdiction of the Court for Relief of Insolvent Debtors^ and the County 

Courts as to re-hearing. 

The Court for Relief of Insolvent Debtors in London has no power to 
direct the re-hearing or re-examination of an insolvent, 

THIS insolvent came up for his hearing before the judge to whom ^ j keeke. 
the case was allotted by the Court for Relief of Insolvent — :- 
Debtors on the 12th of June last, when he was remanded for six •^**"^^«>»- 
months under the 76th sect, of the 1 & 2 Vict. c. 110, for having Be-heariDg. 
fraudulently made a bill of sale to particular creditors of all his 
estate and effects about three months before his insolvency, under 
which remand insolvent still remains in Gloucester Graol. Since 
the hearing it was discovered that the insolvent had fraudulently 
made away with and concealed certain property, and for this 
reason, Mr. Hawkins, the assignee, was desirous of having the 
insolvent brought up for a re-hearing before the judge of the 
County Court, that, on proof of these facts, he might make the 
order of discharge conditional upon giving up the property fraudu- 
lently concealed. 

Accordingly, upon a former day, an application was made to 
Mr. Commissioner Harris to direct a re-hearing ; but, upon consi- 
dering the point, that learned commissioner suggested whether it 
would not be better to move the court under the 98th section of 
1 & 2 Vict. c. 110, which in all cases heard by itself, or a commis- 
sioner on circuit, or any justice of the peace within the town of 
Berwick-upon-Tweed, empowers the court, upon the application 
of any assignee, to order a re-examination of the insolvent to take 
place either before the court, or a commissioner, or a justice of the 
peace in Berwick, after his discharge. The suggestion of the 
learned commissioner being acceded to, a rule was granted upon 
the insolvent to show cause why he should not be fui-tner examined 
touching his estate and effects. The rule was made returnable 
to-day before Mr. Commissioner Law. 

Cooke showed cause. — He would decline going into the merits, 
as the first question was, whether this court had jurisdiction* The 



108 INSOLVENT COURT. 

Re J. Kbbne. matter was transferred altogether to tlie County Court, and if they 
Jurisdiction. Wanted a further examination^ they must go there. The question 
was, whether this court, under any section, was authorized to send 
this man again for examination or hearing before the County Court 
judge. The section transferring the jurisdiction was the 10th of 
the 10 & 11 Vict. c. 102. That limited the power of the court to 
making one order, which transferred everything; and he sub- 
mitted that this court had nothing further to do with it. (The 
learned counsel here read the lOtn section.) He conceived that 
that clause distinctly and in terms put an end to the jurisdiction 
of this court. From the moment of the order of reference, all 
future orders of every description were transferred. This court 
had nothing further to do witn it, and had no power and no autho- 
rity whatever ; and any appUcation " requisite for the discharging 
or remanding of such prisoner, and otherwise respecting such 
prisoner, his schedule, creditors, and assignees " (s. 10), must now 
be made to the judges of the County Courts. Therefore this case 
was coram non judice. He submitted, therefore, that the rule 
should be discharged. 

Doioscy who originally obtained the rule, thought that his learned 
friend was putting too large a construction uppn the act. After 
the schedule and all the papers were returned to this court, and 
nothing remained on record in the County Court except the 
minutes of the judge, it was not too much to suppose that the 
jurisdiction returned with them. The jurisdiction given to the 
County Courts by the 10th section of 10 & 11 Vict. c. 102, was 
entirely confined to within that period. The meaning of the word 
" otherwise " in the clause was to embrace those cases in which 
the adjudication was only conditional, or where there were ad- 
journments, or other similar matters, other than the mere discharge 
or remand. It was every day's practice to appoint assignees in 
those cases in this court. 

Mr. Commissioner Law. — The management of the estate 
remains here; but the objection taken by the learned counsel 
( Cooke) was to a second hearing of the insolvent, by order of this 
court. 

Dotose. — How can a second hearing of an insolvent's case take 
place in the country, when all the papers are in this court ? 

Mr. Commissioner Law. — If the judges of the County Courts 
have occasion for the records, to the right fulfilment of their duties, 
they shall have them again. 

Dowse said, that in the cases heard before magistrates he be- 
lieved that applications for a re-hearing or re-examination must be 
made to this court, and, by analogy, when cases were heard before 
the County Court judges, the same practice should apply. 

Mr. Commissioner Law. — The 98th section especially provides 
for that, and the town of Berwick-upon-Tweed was the only 
country jurisdiction that remained to justices — that was to say, 
from 1838 to 1847. 

Dowse submitted that this court had jurisdiction. 



INSOLVENT COURT. 109 

Mr. Commissioner Law. — If this legal question of jurisdiction Re J. Keenb. 
did not arise^ I should still say that no ground was laid for this jurisdiction 
court to act. There has been a judgment of six months' im- 
prisonment awarded by the judge of the Countv Court, and 
there are no grounds given to me, from which I can say that 
the misconduct now alleged was not the act for which he 
was remanded. On the merits I cannot act. But, on the ques- 
tion of jurisdiction, not feeling any doubt, I am ready to say 
I think I have not jurisdiction. The learned counsel has not 
shown that I have, but gave grounds for showing that the County 
Court judge had not jurisdiction ; but I think he has, and that 
I have not. The new act abolished the circuit jurisdiction of this 
court. The 98th section of the 1 & 2 Vict. c. 110 had reference 
to the administration of that jurisdiction by this court, which 
being abolished, the portion of the clause referring to it fell 
also. The other question was, whether there were any general 
powers given by the act which would authorize this court to 
assume jurisdiction, but none such were given. This court can 
do nothing towards the discharge or remand of an insolvent. 
It cannot hear — it cannot re-hear; and it seems to me to follow, 
that if we cannot meddle with the original hearing, how can 
we estimate the fitness of hearing it over a^ain? Look to 
the words of the clause. The circuits are abolished. By that 
alone our jurisdiction ceases. But still we may look for enabling 
words, and the only enabling words are those enabling this court 
to make an order referring those cases. All powers of hearing 
are taken away, and the words that follow are those enabling 
the County Court judges to hear and re-liear. I think the large 
words that follow do give the County Court judges jurisdiction ; 
but whether they wiU act upon them or not, is a question for 
themselves. 
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July 12, 1848. 
(Before Mr. Commissioner Phillips.) 

Protection Case, 

Re Matthew Bromley. 

Who may petition. 

Where one judgment creditor had been allowed to sweep off a petOioner^s 
property, and he subseqttently petitioned/or protection : 

Held, that he had not complied with the condition mentioned in the act, 
but had chosen to wait until his estate was gone, and was therefore not 
a person entitled to the benefit of the statute, 

120 Matthew THHIS insolvent appeared for his interim order, and it appeared 
Bromley. JL Jjj evidence that one creditor had obtained a judgment and 
Who may been allowed to sweep away all his propertjr. 
petition. jyjj.^ COMMISSIONER PHILLIPS said that, if a man who was sued 

delayed his application for protection untU after the plaintiff had 
obtained a judgment and swept away the property, he would not 
give a protection, as he considered it a condition precedent to 
relief under these statutes that a man who had an estate should 
come to that court to have it duly distributed. " So as neverthe- 
less their estates may be duly distributed amongst their creditors" 
(6 & 6 Vict. c. 116, s. 1) were the words of the act. The statute 
was intended to protect a man who had given up his estate to be 
divided amongst all his creditorsy and not for a man who had 
allowed one creditor to have it all to protect him against the rest. 
In such cases he never would grant protection. He had no 
jurisdiction. 

Petition dismissed^ 

Note. — The general principle recognized in this case is, that a man who has an estate most 
not wait nntil it is gone before he applies for protection. Unfortunate persons, when they find 
themselves embarrassed, shonid petition the conrt, and give up their property. 
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November 8, 1848. 

(Before Mr. Commissionbb Law.) 

Re Joseph Jacobs. 

Assignee, 

Assignees wiU he allowed at the rate of Jive per centum as a remuneration 

for the performance of their duties, 

UPON the audit of the accounts of the assignees of this insol- 
vent, the learned Commissioner found t hat, after deducting 
all costs, the sum in hand belonging to the estate amounted to 
212Z. 12^. The debts of the insolvent amounted to 1,004Z. Ids. lOd., 
and a dividend was ordered of four shillings in the pound. The 
amount required for the dividend was 200i!!. 19^. 6d.y and Mr. 
Commissioner Law directed that the balance of IIL I2s. 6d,y in 
the assignee's hands, should be retained by him as remuneration 
for the performance of his duties in getting in and distributing the 
estate. 

Nate. — Provided always, that it shall be lavrfiil for the said court to direct any fee or rema- 
neration for the performance of duties in getting in and distributing the estate of any insolyent 
debtor, whether by any assignee, or by the provisional assignee, in case of such distribution being 
effected without tiie appointment of any other assignee, which shall not exceed the rate of five 
per centum on the sum received as produce of sud^ estate : (1 & 2 YicL c. 110, s. 45.) 



Be Joseph 
Jacobs 

As8iffnee, 
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October 18, 1848. 

(Before the Chief Commissioner.) 

Protection Case. 

Re John Edmond O'Beibne. 

Practice — Discharge, 

An insolvent arrested between the hour of filing his petition and that in 
which he obtains the protection signed by the Commissioner vnU be 
discharged, 

LUCAS applied for the discharge of this petitioner from custody. 
^ It appeared that it was a rule in the office not to grant the pro- 
tecting order until the day after the petition is signed. The protec- 
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Practice — 
DUchwrge, 



tion was granted in this case on the 12th instant, and the petition 
filed on the 11th instant, and after the petition was med the 
insolvent was arrested. Notice of this application had been given 
to the detaining creditor on the preceding day, 17th October. 

In bankruptcy it was the practice to grant the protection upon 
filing the petition as a matter of course. He suggested whether 
the protecting order might not be dated back. In point of law it 
would revert back, for the words of the act were, that upon filing 
the petition protection shall be granted. 

The detaining creditor did not appear. 

The Chief Commissioner said he did not feel fiilly persuaded 
that he was doing right, but he would grant the application. 
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February 26, 1849. 

(Before Mr. Commissioner Phillips.) 
Re William Dancer. 

Assignee, 
Women will not he appointed assignees, 

ite William /^RE SWELL applied that Elizabeth Vanveer, executrix of 
Dancer. \j Francis Vanveer, who had originally been appointed assignee, 
Asngnee, might be appointed assignee. 

Sir Commissioner Phillips. — Can women be appointed as- 
signees? 

Crestoell remembered a case in which the Chief Commissioner 
had appointed a female assignee. 

Mr. Commissioner Phillips. — That must have been a long 
time ago, and before the change took place in the law enabling 
the court to appoint other persons than creditors assignees. Since 
that alteration was made in the act, I am informed, by the Chief 
Commissioner, that the court has refused to appoint women. I 
refused a similar application the other day and must do so on 

the present occasion. 

Application refused. 
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December 22, 1847. 

(Before Mr. Commissioner Law.) 
Protection Case, 

jRe John Williams Ide Cozens. 

Interim order^-^Discharge-^ Costa in an action of ejectment. 

Insolvent was in ctistody for costs in an action of ejectment brought by 
himself, Heldy that the court may grant an interim order^ although 
it will not discharge him from custody » 

CRESS WELL opposed for James Brewster Cozens^ the detain^ Bm J. W. Idb 
ing creditor. Cqzbvb. 

Cooke supported. Interim order- 

In the course of the examination it transpired that insolvent Dwcharge. 
was in custody for costs in an action of ejectment brought hy 
himsel£ 

Mr. Commissioner Law inquired whether he had jurisdiction. 

Cresswell submitted that he had not. 

Cooke said that there was no doubt that the insolvent was en- 
titled to be heardj although the court could not discharge him 
immediately. 

Mr. Commissioner Law said,— Is there such a thing as ^ving 
an interim order without a discharge from custody ? 

QwA^.— There is. In the Court of Bankruptcy^ in these kind 
of cases, they go on, notwithstanding that at this stage they have 
no power to liberate the petitioner, and then at the final order they 
discharge him or not, as the case may be. 

Mr. Commissioner Law. — ^What are their forms? There can 
be no iuterim order. 

CooAe.-— The party is brought up under the 7th sect. 7 & 8 Vict- 
c 96, in custody. 

Mr. Commissioner Law. — Is this an application under that 
statute by mistake ? 

The Attorney. — I advised the insolvent to petition under the 
1 & 2 Vict, c 110, but he said he could get out sooner under this 
act. 

Mr. Commissioner Law. — It is perfectly marvellous that a per- 
son who must lie in prison till discharged by the final order should 
petition under this act. One womd suppose that eveiy man 
who came th^e must come for personal liberty, and that I cannot 
grant. 
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Be J. W. Idb Cooke. — The court cannot discharge this insolvent if his case was 

Cozens, ^j^^ hardest in the world. The statute did not give the court 

Interim order— powcr to discharge any but " prisoners in execution upon any 

Discharge. judgment obtained in any action for the recovery of any debt." 

(Sect. 6.) Where he is in custody for the costs, the court has no 

power to discharge him. 

Mr. Commissioner Law. — First of all, I have to decide whether 
I have jurisdiction. But it is difficult to conceive why a man 
should prefer petitioning under this act of Parliament. The 
difference between the two systems is this: that in the one, the 
creditors are only able to take his property through the medium of 
this court, which apportions it in equity and fairness, taking into 
consideration the situation of all the respective parties; while 
under the other system, the insolvent is an uncertificated bankrupt 
as long as he lives. 

Cooke, — And may be sued and his property attached every day 
of his life. 

Mr. Commissioner Law. — The first act says that certain persons 
may petition, and thereupon it shall be lawful for the conunissioner 
to mve protection, and the act seems to contemplate no case iiL 
which the interim order is impossible. 

Cooke. — Any man in custody in any cause may petition, and in 
certain cases the court cannot appoint a day for the final order, but 
it may hear him, and grant the final order. 

Mr. Commissioner Law. — The question is, whether the insol- 
vent can be a petitioner for an interim order. The only section 
that bears upon the point is the 7th clause. The 6th section, 
taken alone, is very strong to show he cannot. The 7th section 
may furnish a sort of argument in its favour. It is an enabling 
clause. The 6th section provides for protection from process, and 
no other person but a prisoner in execution for debt can petition. 
That 7th section you may discuss if you like. It commences, 
" That whenever any such petitioner." This person is not ** such 
petitioner," and is not entitled to his discharge ** in manner afore- 
said ;" but still he must be " such petitioner." The importance 
of the question is as to jurisdiction and to the validity of title in 
an assignee. If there is no jurisdiction, there will be no title 
to an assignee hereafter. Up to the 6th section the party could 
not petition, but then comes the 7th section. 

Cooke. — The court must say whether this is a case in which the 
court will name a day for the final order. The first section 
enables every person to petition, and gives power to the court to 
grant a final order in certain cases. The 6th and 7th sections 
under the 7 & 8 Vict. c. 96, are assisting auxiliary sections to 
enable the court to bring up a prisoner ; and the court has power 
to grant an interim order, although it would not discharge him, but 
the final order would. 

Mr. Commissioner Law. — Assuming for the moment that there 
is jurisdiction, does Mr. Creswell wish to go further, and apply for 
a rule to show cause ? 
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CreswelL — No. ^ J. W. Idb 

Mr. CoMMissiONEB Law, — Then I shall consider the pomt Cozawa. 

December 24. 
The court intimated that the interim order had been granted. 
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January 23, 1849. 

(Before Mr. Commissioner Harris.) 

Protection Case. 

Re Edwin Edward Merrall. 

Distribution of estate, 

A petitioner, 'who has assigned his property to trustees for creditors 
within three months prior to the date of his petition^ must pay the full 
value of it into court or the petition wUl be dismissed. 

THIS insolvent appeared for his interim order. He had peti- J^ E. E. 
tioned on the 23rd December, 1848. It appeared from his ^*^^^- 
special balance-sheet that he had made an assignment of his pro- Distribntioii of 
perty to a creditor and a relative for the benefit of his creditors in *«*•*«• 
November, 1848. 

Cooke, for the opposing creditor, submitted that this was a parting 
with property, neither in the ordinary course of business, nor for 
the necessary support of himself and family, and that the petition 
consequently could not be sustained. 

Sargood, for the insolvent, said that there was no object in the 
assignment but the benefit of creditors, and the trustees were 
ready to pay into court the value of the property sold. 

Mr. Commissioner Harris. — Well, pay the money into court. 

Sargood said that certain charges and expenses of the sale, &c. 
must be deducted. 

Coohe said that the answer to this was, why did not the insolvent 
petition before he made the assignment ? It was clear he.had gone 
the wrong way to work. 

Sargood submitted that this was not a parting with property, 
but merely asking others to hold itwho could better do so. The 

p2 
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J^^E. E. trustees were ready to account for the property and pay the 
balance into court. 

Mr. Commissioner Harris said that insolvents should come to 
that court before they proceeded to distribute their property. 
There had been no notice to creditors of this assignment to hia 
sister and another person, perhaps a fiiendly creditor. He thought 
it was a parting with property within the meaning of the act of 
Parliament. It is a private aaeigmnent, and property has been 
made away with within three months of the date of the petition, 
and there was an end of the case.* 

Petition dismissed. 



Me J. Palmea. 
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January 23, 1849. 

(Before Mr. Commissioner Harris.) 

Re John Palmer. 

Practice — Commitment — The Poplar Gaslight Company. 

The public officers of a company neglecting to obey the order of the 
court for the transfer of certain shares belonging to an insolvent into 
the name of the provisional assignee will be committed to the Queetis 
prison. 

UPON a former day an order had been made by the court for 
*.-«„..,— *«^ ^i^G transfer of three shares standing in the name of the 

He company. insolvent in the books of the Poplar Gaslight Company into the 
name of the provisional assignee, for the benefit of the creditors 
under the 64th section of the 1 & 2 Vict. c. 110, which enacts 
that, if at any time before a prisoner shall become entitled to his 
final order under the act he shall have any Government stock, 
funds, or annuities, or any of the stock of any public company, 
either in England, Scotland, or Ireland, standing in his own name 
in his own right, it shall be lawful for the court, whenever it shall 
deem fit so to do, to order all persons whose act or consent is 

♦It has been laid down that an insolvent ought not to distribtite his own estate when all 
creditors are not agreed on the distribution. He onght at once to apply to the court An 
insolyent executed an assignment of his effects for the benefit of his creditors, all of whom 
would not join in it — ^he paid those who did; no one opposed — but Mr. Commmiasioner 
Holroyd said that he ought to have come to the court when he proposed to divide. Instead of 
so doing) he had taken the distribution on himself, and now came when there was nothing to 
divide. This was not a case within the act. (see Horry's Insolvent Practice, p. 29.) 
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necessary thereto^ to transfer the same into the name of the assignee -Re j. Palmer. 
or assignees ; and all persons whose act or consent is necessary for , 

all things done or permitted pursuant to such order. The transfer jj^ ooi^^y. 
not having been made by the directors of the company, as directed 
by the court on the 17th of November, 1848, a rule was obtained 
upon the 12th of January, 1849, upon William Home, a director 
of the company, and Mr. William Smith, the secretary, to show 
cause why " they should not respectively be arrested and com- 
mitted to the Queen's prison for contempt of court, in disobeying 
the rule of the 7th of November." 

Coohey in obtaining the rule, said, that the transfer ought to take 
place as a matter of right, under the 64th section ; and if companies 
refused or neglected to register the shares as directed, the court had 
full power to enforce its own order. There was power to make it 
under the 54th section, and the 66th section showed how it was to 
be enforced, — namely, by arrest and commitment of the parties 
obeying the order. 

To-day, no cause being shown, 

Coohe moved to make the rule absolute. 

The Solicitor of the company put in an affidavit, stating that 
since the notice of the rule came to his hands he had not had 
time to instruct counsel. 

Cooke said that the company had abundance of time to instruct 
counsel. The court had made an order. The only question now 
was, had the company obeyed it ? 

The Solicitor said, that the delay in the transfer had taken place 
in consequence of there being other claimants to the shares. 

Coohe said that that question had previously been investigated 
both by Mr. Commissioner Law and also by the court as then con- 
stituted. The company should have obeyed the order, in doing 
which they could not run any risk, as the act provided an in- 
demnity. 

Mr. Commissioner Harris. — Has the order been made a rule 
of court ? 

Cooke. — ^Yes, and the services are sworn to regularly. 

Mr. Commissioner Harris said, that the rule must be made 
absolute, but as the solicitor of the company complained of want 
of time, the ^rvice of the rule only coming to him three days pre- 
viously, the warrant of commitment should remain in the office for 
a fortnight, to give them an opportunity in the mean time of taking 
the proper steps to set aside tne order. 

Rule absolute ; the warrant to remain 
in the office for a fortnight 



118 



INSOLVENT COURT. 



INSOLVENT DEBTORS' COURT. 



Jarmary 4^ 1848. 
(Before the Chief Commissioneb Reynolds.) 

Re John Dillon the Younger. 

Detainer subsequent to remand. 

An insolvent, detained in prison after the period of his remand has 
expired, at the suit of a creditor whose detainer was lodged subsequently 
to the hearing, and whose debt is inserted in the schedule, will, on 
application to that effect, be discharged by the court, 

D^LON^tiie T^HIS insolvent had been opposed at his hearing by a creditor 

Tounger. JL named Charles Buchanan^ at whose suit he was remanded 

DetainoT ^^^ ^ months from the date of his vesting order. This creditor 

had subsequently lodged a detainer against him at the Queen's 

prison, and to-day 

Nichols moved, " That a warrant may issue for the discharge of 
the insolvents a prisoner at the suit of Charles Buchanan, a de- 
taining creditor since the insolvent's hearing." The period of 
remand expired on the 3rd of January, 1848, and he appued upon 
an affidavit that the debt for which he was detained was the 
same as that inserted in the schedule. 
The court directed the warrant to issue. 



B(» John 
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January 12, 1849. 

I 

Re Thomas Moorcock. 



Practice — Oppositions by a corporcUion — Notice of opposition. 

Incorporated associations must oppose by an authority under the seal of 
the corporation. 

Notice of opposition properly entered in the office by the agent or solicitor 
of a corporation need not be under seal if the act is properly ratified by 
the company previous to the hearing of the opposition. 

Re Thomas r | iHIS insolvent came up for his hearing upon a former day, and 
— ^^^' JL was opposed by WUhins, Sent., and Dowse, for the North 
Opposition by a American Colonial Association for Ireland. 
corporation. Coohe (with whom was Edwin James) for the insolvent, objected 
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to the opposition, as there was no authority for the act under the 5f ^^^^^^ 

1 « ^V^ ' , . "^ Moorcock. 

seal OT the corporation. — 

Mr. Commissioner Harris adjourned the case to produce an Opposition by a 
authority under seal for that purpose. corporation. 

To-day all parties again appeared, pursuant to adjournment, 
when an authority under the seal of the corporation being pro- 
duced, and the seal proved by the solicitor, who, upon cross- 
examination, deposed that it was duly affixed, the opposition was 
allowed. 

Cooke now objected that the same authority which was requisite 
to authorize an opposition at the hearing, was necessary to authorize 
the entry of the notice of opposition m the office. No notice of 
opposition had been given by the proper authority; notice had 
been entered by a person who had no authority. As well might a 
stranger have walked into the office. Notice must be entered by 
a creditor, or by some person duly authorized by a creditor. That 
was laid down by no less authority than an Act of Parliament 
(sect. 72 of the 1 & 2 Vict c. 110). The court could not take 
away this man's right given to him under an act of Parliament. 
The authority to enter the opposition must be just as powerful and 
as duly executed as to authorize an opposition at the hearing* 
They stood upon the same foundation. The one was as necessary 
as the other. If the solicitor of the association had no right himself 
to enter notice of opposition he could not delegate the right to 
another. Until an authority was duly prepared under the seal of 
the corporation, they had no right to enter notice of opposition. 
As the notice had been entered before that document was prepared, 
he submitted that it was invalid; and, as no properly authorized 
notice had been given, they had no right to oppose. 

Edwin James followed. — There were two duties prescribed by 
the act ; a duty devolved upon creditors to give notice of opposi- 
tion to debtors, and a duty devolved upon debtors to give notice 
of the hearing to creditors. Notice of opposition had been en- 
tered by no person duly authorized under the seal of the company. 
They must rely upon a subsequent ratification. Could a party 
who was clothed with no authority do an act as against an in- 
solvent which required to be subsequently ratified ? He submitted 
that they could not, ex post factOy make a right as against an in- 
solvent which did not exist at the time the act was done. 

WilMnSy Serjt., and Dowse were not called upon to reply. 

Mr. Commissioner Harris said that the right to enter the 
notice existed. Notice of opposition had been entered and the 
company had ratified the act. 

Opposition allowed. 
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(Before Mr. Commissioner Law.) 

Protection Cases, 

June 26, 1848. 

Re James Henrt Hance and John Rosy. 

Debts under former insolvencies, — Second petitions under the Protection 

Statutes, 

Held that the debts in schedules, JUed under the provisions of the I ^2 
Vict c. 110, wUl be excluded in estimating the liabilities of a petitioner 
upon a subsequent application to the court for protection under the 
5 Sf 6 Vict. c. 116, rAtf 7 4- 8 Vict. c. 96, and the 10 Sf 11 Vict 
c, 102. 

Held, also, that the effect of granting a protecting and a final order to a 
petitioner, under the statutes 5 Sr 6 Vict c. 1 16, and 7^8 Vict c. 96, 
is to pUuie him, with respect to property, in the same condition as an 
uncertificated bankrupt. 

Held^ also, that a fiat against an uncertificated bankrupt is inveUid. 

Held, also, that as the Protection Statutes are to be construed by analogy 
to the law of bankruptcy, except where otherwise eocpressed, a second 
protection and final order would be void in law if granted, and that^ 
conseqfjiently, second petitions under these acts vnU not be received. 

He James HPHESE petitioners, under the 5 & 6 Vict, c 116, and the 7 & 8 

Rbvvy X. Vict, c 98, appeared respectively for examination upon their 

John Boby. interim orders. It appeared that Roby, before his present applica- 

tion under these statutes, had been three times discharged by this 

^^'bad- <^o^rt under the 1 & 2 Vict. c. 1 10, namely, in January, 1831, 
vendes-^Con- when his debts amounted to 891/. 0^. 4d. ; in October, 1822, when 
Btructionoftbe hig debts amounted to 682/. 7s. 4d. ; and again in 1840, when his 
fi(»^^ debts amounted to 786/. 6s. 6d, He had not inserted these debts 
which were unpaid in his schedule, and it was objected that he 
ought to have done so. In the case of Hance it appeared that he 
was a bankrupt in November, 1 828, when his debts (still unpaid) 
amounted to 2,000/. ^e petitioned this court in December, 1820, 
when his debts (still unpaid) amounted to 8,240/. He petitioned 
the court again in May, 1825. His debts upon that occasion (still 
unpaid) amounted to 1,328/. 14«. 6d. He petitioned again in 
March, 1833, when his debts amounted to 932/. 4*. He petitioned 
the Court of Bankruptcy in 1844, but his petition was dismissed. 
He again petitioned the Court of Bankruptcy, under the Protec- 
tion Statutes, in July, 1846, when his debts were 1,554/. 13«. lid. 
He now petitioned this court under the same statutes. He had not 
been a trader since 1833, when he took the benefit of the old 
Insolvent Act. It was objected by Nichols, who opposed for a 
creditor, that his old debts in trade should be inserted in his 
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present schedule ; and if so, he was a trader, owing debts amount- Re James 
mg in the whole to more than 300t and his petition must be h^cb^J^d 
dismissed. John Bobt. 

Cooke^ who supported the insolvent, was heard contra. Debts'onder 

The case, together with that of Roby, were adjourned till to- former insoi- 
day, that the point might be fully argued. yenciftj— Con- 

Cooke submitted that it was not necessary to insert the debts under pj^^^^ ^ *^* 
former insolvencies in his present schedule. It was said that thef e statutes. 
was some difference between the Protection Statutes and the 
1 & 2 Vict. c. 110, in this respect. By the 5 h ^ Vict. c. 116, he 
was required to file a schedule containing all his debts, but he did 
not find that direction differed in any respect from the enactments 
respecting the schedule in the 1 & 2 Vict, c 110. The word 
"debt" was mentioned in both, and was not qualified in either. 
The practice of the court did not formerly require the insertion of 
these debts in schedules filed under the 1 & 2 Vict. c. 110, and 
the reason was, that they were not debts in the ordinary sense of 
the word. All the ordinary incidents of debts were taken away. 
The liability to be sued and taken in execution was done away 
with by the 90th and 91st sections in respect of these debts. If 
he was arrested it was provided that he should be released upon ap- 
plication to a judge. And an execution against his goods would 
be inoperative, for it was provided that his property should not be 
liable, except under the order of this court. It was true the debt 
still remained, but how ? According to the act, for a specific pur- 
pose. It was only stib modo^ that these debts could be satisfied. 
How then could they be said to exist as ordinary debts ? As a 
provision was already made under the statute, it was not necessary 
to have them inserted in the second schedule. As to the practice 
in this court under the 1 & 2 Vict. c. 110, it was never required 
to insert debts under former insolvencies. What would be the 
effect of that, supposing it to be done ? Why the creditors in the 
first schedule would be entitled to share again in property men- 
tioned in subsequent schedules. That was contrary to the prac- 
tice of the Court of Chancery, which decreed, in Barton v. Ta/- 
tersally 1 Buss. & M. 237, that under the last schedule should be 
paid first. The court there drew a distinction between the sche- 
dules, and would not allow them all to be marshalled equally. 
Now, if the word "debt" was to govern all, such a distinction as 
was made in that case could not hold. Although the debts were 
kept alive, it was not in the ordinary way, but for a particular 
purpose, and to effect that purpose it was only necessary to insert 
them in one schedule. It was no more necessary to insert these 
debts in schedules under the 5 & 6 Vict, than it was necessary 
formerly to insert, them in schedules under the 1 & 2 Vict. There 
was no distinction in terms ; there was no distinction in principle ; 
and there must be a very strong reason to induce the court to 
depart from its former practice. He knew, also, that it was not a 
fixed practice formerly, amongst the commissioners in bankruptcy, 
to require the insertion of these debts. He recollected that he 
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i7« Jambs made an application to Sir Charles Williams, in the case of Mat*- 

HanIjbYnd thewiy and that learned commissioner inquired what the practice 

John Robt. of the Court for the Relief of Insolvent Debtors was, and upon 

Debts under being informed that this court did not require the insertion of 

former insoi- thesc debts, " Then I shall not require it to be done." Mr. Com- 

^tanTti ""^me ^^ssioner Shepherd after his death did the same thing. 

Protection Mr. COMMISSIONER Law. — The question is not whether it is 

Stetutes. convenient to state that a certain amount of debts are owing under 

former insolvencies, but the question is, whether, for the purpose 

of proof, and dividend, and notice, they are creditors. 

Cooke. — ^Yes, if for those purposes the old creditors are inserted 
in the protection schedules, it must also be done under the 1 & 2 
Vict. c. 110, which would be a most inconvenient course of prac- 
tice. The principle recognised must be the same in both cases. 
If it was adopted in one case it must be in the other, and if so, 
all the old creditors must come in pari passu with the new ones, 
and that would upset the whole practice of the court, which had 
hitherto been found to be exceedingly convenient. 

Duncan (who supported the insolvent Koby) followed in sup- 
port of the same tine of argument, and said that the insolvent, 
John Roby, petitioned that court under the 7 & 8 Vict 
c 96, and the question was whether debts in his schedules under 
previous insolvencies, under the 1 & 2 Vict, c 110. should be 
inserted in his present schedule. He would read the definition 
of the word " debt," which he found in a very old writer 
(Les Termes de la Ley, 1685), and in Holthouse's Law Dic- 
tionary, p. 130, title "Debt," 1846 ;— " The legal signification of 
debt is a sum of money due by certain and express agreement, as 
by a bond for a determinate sum, a bill of exchange or a promis- 
sory note, or a rent reserved on a lease where the quantity is 
fixed and specific, and does not depend upon any subsequent valua- 
tion to settle it. The non-payment of these is an injury for which 
the proper remedy is by action of debt, to compel the perform- 
ance of the contract, and to recover the specific sum due. Debts 
are either debts of record, specialty debts, or simple contract 
debts." It was essential that there should be a remedy at law to 
constitute a debt, and no writ could issue or other proceeding be 
taken at common law for the recovery of the debts inserted in 
these schedules ; therefore, one main legsl ii^redient to constitute 
a debt was taken away, and there could be no debt in law. But 
if there was uiy doubt as to the interpretation of the word debt, 
the preamble c^ the 5 & 6 Vict. c. 116, would clear it up. The 
preamble recited that the object of the act was to protect from all 
process in respect of the debts entered in the schedule. Now he 
required no protection from the debts entered in the schedules 
under his previous insolvencies ; therefore, it was plain that these 
words of tne statute must be taken to mean protection from debts 
contracted since his late insolvency. 

Nichols, contril, said, with regard to the argument of Duncan, 
that there was no debt in point of law, it was too late to argue 
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that point, because the courts of law had decided that they were -^Jambs 
debts, and if so, they must be shown to be discharged by legal eance and 
means. Were these debts discharged by a deed under seal or John Bobt. 
barred by a certificate ? The question then was, how were they Debts under 
debts? By the 91st sect., "no writ oS fieri facicLs or elegit shall former insoi- 
issue on any iudstment obtained a^rainst such prisoner for any venci€«---Con- 

j , , "^ *'/• ° ..V ? X !.• 1. 1- 1-11 struction of the 

debt or sum of money with respect to which such person shall protectioa 
have so become entitled, nor in any action upon][any new contract statutes. 
or security for payment thereof; and if any suit or action shaU be 
brought, or any scire facias be issued, it shidl be lawful for him 
to plead his discharge," &c. It was clear from this that no action 
or suit was to be brought against a discharged insolvent in respect 
of the debts from which he was discharged. 

Mr. Commissioner Law. — You do not quote the whole words 
of the clause. You leave out a very material part — " No action 
shall be brought, except upon the judgment entered up against 
such prisoner according to this act." 

Nichols. — This section takes from the creditor every right of 
suit. It seemed to take away frt)m the creditor all right of suit 
except the remedy on the judgment. That was rather in fiEivour 
of his argument, because his argument was, that although some of 
the legal remedies were taken away, yet the debt was not extin-^ 
guished. The objection was, that if the right of suit was taken 
away, no character of a debt remained. But there were many 
other modes as well as remedy by suit. A landlord might 
distrain. 

Mr. Commissioner Law. — That right was specifically reserved 
by the statute. 

Nichols. — Supposing at the time of petitioning six years' rent 
were due to the lanmord, and he gets one year's rent, and there 
were five years' rent unpaid ; and the insolvent returned to the 
premises and brought property upon them, the landlord could dis-* 
train upon it. The right of distress existed for any period short 
of six years. That was a recognized incident of a debt due to a 
landlonL This incident of a debt also existed. The instances 
were rarer, but the power existed. An attorney, or other person 
who was a creditor m the schedule for costs, had a general ri^ht 
of lien. The protection given to an insolvent must be taken 
according to the plain letter and meaning of the statute. Although 
protection was granted, they were debts still, and within the mean- 
ing of the 5 %Q % Vict. c. 116. In bankruptcy they may prove 
for these debts, and receive a dividend. He would now look at 
the argument of his learned friend Mr. Cooke. The practice of 
the court under the 1 & 2 Vict, a 110, was not to require the 
insertion of old debts. That practice was in perfect consistency 
with the meaning of the statute, but the weakness of his argu- 
ment was, that the cases were not parallel This was not a ques- 
tion of two schedules, under the 5 & 6 Vict, and 7 & 8 Vict, c 96. 
In the prot^tion schedules there was no reason why the debts 
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* 

iTtf James should be inserted again in subsequent schedules, as he could only 
Hancb and S^^ the same protection over again. 
John Rosy. Mr. CoMMissiONEB Law. — Except that the act says they shall 

Debts^er l>e inserted. 

former insoi- Nichols. — Although it was in the words, it was not within the 

vencies— Con- intent, of the Legislature, because he did not want it. It might 

Pwrtlection ^ fairly be concluded that it was not the intention of the Legis- 

Statutes. lature. The learned counsel argued at great length that there 

was a material distinction between the prison statutes and the 

protection statutes upon the person and property of petitioners, 

under them respectively. 

Sandford, who opposed Koby, was heard. 
Cooke replied. 

Cur» adv. vult 

Judgment. 

Mr. C0MMIS8IONEB Law siud, the petitioner, James Henry 
Hance, seeks protection as a non-trader. It is objected that he 
ought to include in the list of debts certain old debts as to which 
he was discharged by this court a few years ago ; and that this 
brings with it the necessity of calling himself a trader, some of 
these debts having been contracted by him when in trade. And 
then it is urged that, being a trader owing 30021 he cannot peti- 
tion under the new acts. I will pass at once to the point which 
has been argued, whether the debts of a former prison insolvency 
are to be included. Does the party petitioning come before us 
owing those debts within the meaning of this statute ? I have not 
before had the opportunity of dealing with this question, and have 
never intimated an acquiescence in the opinion which is commonly 
said to prevail It is a question which I ought to entertain witn 
much caution ; because, in deciding one way, I should, as I con- 
ceive, contradict the principles on which the law of this court has 
hitherto stood, and stultify our own practice as it has prevailed for 
thirty years. Some are satisfied with this truism, tnat the debts ' 
of an insolvency are not absolutely extinguished, but exist until 
paid ; and declare, as a necessary consequence, that they are to be 
reckoned in the total whose amount regulates the competency to 
petition. I must decline so rapid a conclusion. Words are to be 
construed with regard to the subject-matter in which they are 
employed. The subject-matter is this, — a man surrenders all his 
estate and effects, present and future, for payment of his debts ; he 
desires to have protection against process for his debts ; and the 
owners of the debts are to share in the property which shall be 
obtained as the result of his petition. It seems reasonable that in 
all these propositions "debts" should mean the same thing. The 
words of the act are, " a person being a trader, but owing debts un- 
der 300Z. may petition." " The petition shall have annexed to it a 
full and true schedule of debts, with names, and dates of contxacting 
the debts severally, the nature of the debts, and the security." 
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Surely the debts which he owes for the purposes of this act, are ^James 
those in respect of which he seeks an advantage to himself by the hancb^nd 
protection of his person on the one hand, and in respect of which John Robt. 
his creditors are to have the benefit of his estate on the other Debts tmder 
hand. By these tests let the question be tried. The first test fonner insoi- 
is easily disposed of. The petitioner is no petitioner as to the ^i^S*""^/!!! 
debts of the past insolvency. His protection as to them was protection 
pronounced long ago; he does not seek to alter the terms of Statates. 
it The latter test gives the one topic to be discussed. Is the 
property that shall be obtained under a new insolvency distri- 
butable only among the creditors as to whom protection is sought, 
or also among creditors under prior insolvencies, as to whom 
protection is not sought? The argument must be the same as if 
the party were again petitioning under the old Insolvent Act. 
The creditor's right of suit under either scheme depends on the 
position in which he and his debtor stood before this new insolvency 
took place ; that is to say, on the relation which was established 
between them for the time to come when the latter received the 
benefit of a discharge. There is no provision in the new laws 
which professes to alter their relative rights and liabilities. The 
definition of a petitioner '^ trader owing debts under 300^" cannot 
be held to impart to the creditors of a former insolvency new 
powers over property present or future ; and the question of letting 
them into proof and dividend is the same as if that definition had 
not been expressed. Thus the point to be discussed resolves 
itself into a question which has been constantly before us ever 
since this court was constituted, and which has received one uni- 
form decision. The former creditors have never been inserted in 
a schedule, neither individually nor in a mass. They have never 
received notice ; never been aomitted to oppose ; never allowed to 
prove or receive a dividend. So much has the contrary prevailed, 
that, even when such parties have obtained from the debtor fresh 
securities, they have been rejected, and told that they and their 
claims belonged to a former and a difiSerent insolvency. When 
the law (as was the case ten years ago) required the consent of a 
certain number of creditors mr a man to petition a second time 
within five years, the creditors of a former insolvency had no voice 
in the question. K such creditors are to be admitted now, then 
in a prison case their debts must be included in the warrant of 
attorney : this will contradict the 90th section of the act, which 
denies efiect to all judgments excepting that which they have 
already got. In a protection case, they will share in taking a 
vested interest in all future estate ; which, by enlarging, contra- 
dicts the terms in which the former insolvency placed them. 
Either result appears perverse. If we were required thus to blend 
all the insolvencies of a very insolvent life, it would be necessary 
to particularise all the debts of all in the last schedule. Each 
creditor is entitled to know all his competitors. He knows little 
by reading the providonal assignee's name, with a lumping secu- 
rity for claims that have never been sifted. Moreover, me act 
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Re James i^^^^ requires " a full schedule with names, and dates of contraet- 
Hbnby ing the debts severally5 with securities." I£ not particularised, 
Shn Eobt! ^^^ ^*^ *^®y ^ challenged ? Those whose practice I think to 
— have been erroneous, never proposed that an assignee should prove 
f^^** ^bad ^^^ *^® whole body : nor was it ever done. Ea<m had to come for 
▼endes—Con- himself. This appears in one case to have raised the question, 
stractumofihe whether any such old claim could be repelled by the Statute of 
StotobM^ Limitations : and here it occurs to me to say that, if to such a 
chum a man could desire to plead that statute, he would not be 
allowed to do so ; but the reason would be tUs, that a creditor 
cannot be under a penalty for neglecting to sue, when the law has 
prohibited him from suing. The debtor in such a case, needs no 
such plea, he has a higher ground of defence : whether six years or 
only three have elapsed, he cannot be sued. The statute has in 
terms disabled the creditor from all suit, '^ except on the judgment 
entered up by order of this court;" and most especially disentitles 
him from coming fomard agmnrt the debtor in any new state of 
insolvency. It is quite certain that none of those whom we here 
speak of as old creditors can compel a new insolvency. In order 
to do this, a man must be a (fetaining creditor ; and the old one 
cannot become a detaining creditor. The same thing prevents 
him from driving the debtor to seek protection under the new 
laws : he has it already against such parties. The debt, we know, 
is not extinguished for all intents and purposes : but the power of 
proceeding for the recovery of it is extinguished, excepting upon 
the judgment in the several ways prescribed by the statute. 
Those peculiar methods of seeking payment remain open to him ; 
but the statute limits the employment, even of those, to the case 
of the debtor coming into a solvent state. The most important 
and definitive feature which marks the future relation between a 
discharged insolvent and his creditor is, that the special jurisdic- 
tion contrived by the statute for making after-acquired property 
available, is only to be exercised ^^if it shall appear that the 
debtor is of ability to pay." This condition attaches to the exer- 
cise of all future proceedings in favour of creditors, under the 87th, 
88th, and 89th sections of the act. There can be no suit except 
upon the judgment ; therefore, no suit whatever by individuals ; 
for suit upon the judgment is on behalf of all together. The first 
of these clauses provides execution on the judgment. The next 
constrains him, when possessed of property not subject to exe- 
cution, to transfer so much as the court shall direct, ^^ towards 
satisfaction of the judgment." The third compels those who hold 
money, &c. belonging to him, to deliver it, " for the benefit of the 
creditors entitled to claim imder the judgment." These are but 
different modes of satisfying the judgment; all subject to the 
scrutiny of the court into Sie debtor's " ability to pay." These 
words have always appeared to me of essential import in defining 
the state of debtor and creditor after an insolvency. But I do not 
perceive that these words have ever been noticed by those whose 
arguments and decisions are reported for us. There is the leading 
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case in matters of bankruptcy, where the judge quotes at length i^ Jambs 
every clause in the act which can be brought upon such a ques- BAx^Ln> 
tion, excepting only those words which disclose and illustrate the John Robt. 
whole principle of the subject. Some of the earlier acts not only Debts^der 
express this principle, but define the meaning of it. By the 14th former inaoi- 
section of 53 Geo. 3, c. 102, " If the insolvent shall become able to venciefl— c<m- 
pay aU or part of his debts, after a reasonable allowance for the Protect * 
maintenance of him and his family, and payment of his debts con- Statutes. 
tracted since his discharge, the creditors may apply for leave to 
proceed against him ; and in case it shall appear to the satisfaction 
of the court that he is of ability to pay, it shall be lawful for the 
court to revoke the discharge, or to permit execution to be taken out 
on the judgment." The present act exhibits the same contingency, 
^^if it shall appear that he is of ability to pay ;" the meamng of 
which, — ^namely, ability after payment of new debts — ^has been 
recognised by the court ever smce I belonged to it, now twenty- 
four years. We constantly have inquiries into the truth of new 
debts, when alleged in resistance of a claim made to our discretion 
upon fresh property. It is plain that if a man becomes wealthy, 
not having new creditors, the old ones can never deal with lus 
substance by bringing on a process of insolvency. They must 
resort to the special jurisdiction of this court under the insolvency 
to which they belong. Why, then, should the accident of his 
having a new creditor who can arrest give them introduction to 
that process ? The new creditors may enforce payment through 
that process. The old ones must follow the provisions of the sta- 
tute m their pursuit of the surplus. There is indeed in the oppo- 
site doctiine this enormous absurdity : — if a man has new creditors, 
and just property enough to pay them in ftdl, the court, while none 
of these arrest, can by no means whatever interfere with his property 
in favour of the old list, because the condition of helping them is 
wanting — he is not more than solvent. If, however, he has 
enough only to pay the new ones half-a-crown in the pound, and 
one of them shall arrest and petition, then, according to that 
theory, the old ones may rush in and set the condition — ^ability to 
pay — at defiance ; actually resting their claim on his inability to 
pay either one set of creditors or the other. Can any man study 
the Insolvent Acts from that of 1813 to the present day, and not 
discern the policy of these laws ? It is, that a man shall be able 
to earn himself a liveliood, not harassed for his debts ; that his 
struggle for subsistence shall not be frustrated by the invasion of 
his means of subsistence; that his past debts shall only be a 
charge on the contingency of a clear surplus estate. This policy 
is set at naught if the old creditors can, by finding one new man to 
arrest, procure a second insolvency for their own benefit. The 
further removed a man shall be from a state of surplus, the surer 
will be the scheme of oppression, in the facility of finding the 
instrument of oppression. Such a state of things is warranted by 
no words in any statute, and is prohibited by the whole tenor 
and principle of the laws which this court is required to administer. 
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i& James It remains that I should notice the grounds on which a oontrary 
Hanck^d opinion seems to be founded. It is known that the scheduled cre- 
JoHN ROBY. ditors of a discharged insolvent have been permitted by the Court 
Debts^iider ^^ Bankruptcy to prove under a subsequent fiat. I admit that 
former insoi- there is analogy. But if my observations have been just ; if the 
vencies— Con- laws of this court limit the faculty of claiming payment to the 
Protec^n * predicament of a clear surplus estate, this court is to respect the 
Statutes. law, notwithstanding the practice of another court of simUar cha^ 

racten But more is to be said. The admission of such proofs 
in bankruptcy has been introduced on the supposed authority of 
one single common-law decision : (^Jellis v. Mountfordy 4 Banu & 
Aid. 256.) I dispute the application of that authority. The ques- 
tion in that case was upon a prior bankruptcy, not a subsequent 
one. One Boutledge had become bankrupt, that is, had committed 
an act of bankruptcy before he passed through this court ; and 
the question was, whether, after he had gone through this court, 
it was too late to prove that bankruptcy 2 whether a creditor 
named in the schedule was not barred Trom bringing forward his 
debt as a foundation of the bankruptcy? It was decided that 
he might petition on that debt* In that instance there would of 
course be no diflSculty on the proof of debts : for the bankruptcy, 
once established, took all the funds by priority; and creditors 
could not be deprived of their right against the funds by the dis- 
charge of the debtor under an insolvency which was in law pos- 
terior to the bankruptcy. This is the case, which has been made 
the excuse for permitting proof of such a debt in anew bankruptcy 
twenty years afterwards ; for holding that a creditor, having 
received his share of assets under an insolvency, may at any dis- 
tance of time share in the new assets of a new insolvency. I have 
explained my reasons for thinking that such a position violates the 
principles and enactments of the insolvent law : but let us suppose 
those principles brought to the notice of higher tribunals, which I 
am not aware that they ever have been, would this case be allowed 
to subvert them ? I think not. In applying the decision of a 
court as a precedent, we must look to the case which was before 
the court, and not merely make a handle of particular expressions, 
avoiding to notice the facts to which they were applied. In that 
case there was a competition between a bankruptcy and an in- 
solvency for the title to a failing man's estate, and the point was 
decided in favour of the former. The result was that the proceed- 
ings in this court, excepting only the award of personal liberty, 
became void. As to debts and property, present and future, our 
jurisdiction was utterly superseded. In pronouncing the decision, 
which was clearly right on grounds of commercial policy, the 
court expresses that most unquestionable proposition that the debt 
was not extinguished ; and they sanction the use of it to a most 
legitimate purpose — the purpose of enabling the creditor to charge 
his debtor with an act of bankruptcy that shall overreach the title 
under the insolvency. The misapplication of this case as a pre- 
cedent consists in an extraTa|^ftnt value given to the proposition. 
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that a scheduled debt is not extinguished to all intents and pur- JU James 
poses. It is not, therefore, alive and available to all intents and Hkkry 
purposes. It seems to me that the case ceases to be a precedent john r^. 

when you want to use such a debt for a totally different purpose 

from that for which it was permitted to be used there. Observe, f^^^ ^^^^^ 
then, in that case there was no succession of insolvencies or bank- ^™*^^on- 
ruptcies, as in the question now before us. There was no newly- straction of the 
acquired property, as there is here; there was one state of insolvency, Protection 
and the contest was, by which tribunal the afffurs should be ad- ^^^' 
ministered. In short, it was a question of priority; or rather, of 
the right to prove priority and the means of proving it. The Chief 
Justice says, " It may be important for creditors that a commission 
should issue: the assignee has a more extensive power of recovering 
the assets." Mr. Justice Bayley says, " We must recollect that 
the dischai^ has no operation as against creditors not named in 
the schedule. Any of these creditors therefore might lawfully sue 
out a commission; and then the same effect would take place, and 
all the property of the insolvent would vest in the assignees ap- 
pointed under that commission. Now, to prevent this inconvenience, 
which would be still greater than those suggested, it seems to me 
that the creditors named in the schedule ought to have the power 
of suing out a commission; for they cannot be sure that the credi- 
tors not named may not afterwards make their whole proceedings 
void. Besides, their remedy under the bankrupt laws is much 
more extensive than under the Insolvent Act: here, the payment 
of money to the defendant was void under the bankrupt laws; and 
the petitioning creditor, finding that he cannot set it aside under 
the Insolvent Act, has obtained a commission, and is seeking to 
distribute the proceeds among aU the creditors of the bankrupt.'' 
Is the learned judge here talking with a view to future trading and 
future acts of bankruptcy? Certainly not; for against them the 
title in this court was safe. He speaks on the subject before him, 
a commission that may overreach* the insolvency, and, as he ex- 
presses it, make the whole proceedings vmd — ^his point is, that the 
creditors should not lose their option of the stronger title. It has 
always been a blemish in the law that creditors cannot more 
readily compel an insolvent trader to a bankruptcy; and I appre- 
hend that tiie courts have been inclined to aid ratner than impede 
them in their resort to this process against the trader's estate. It 
was not expedient that his own act of petitioning this court should 
disable them from proceeding in bankruptcy, on their discovering 
that he had committed an act which would overreach the title of 
our assignee, and place the funds in the other court. Jellis v. 
Mountford was decided in favour of that principle in 182 1 ; and by 
the Insolvent Act of 1824 creditors were relieved from all diflSculty 
on the subject, by a provision that the very act of petitioning 
should itsefr be an act of bankruptcy. When I framed the act 
which was passed in 1826, I found there was great injustice in 
this; for the assignee of a man subject to the bankrupt laws could 
never know whether his title was safe, as the very fact on which it 

Q 
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i2e James rested coold any day be brought forward in support of a commission 
H^^LfD ^ overthrow it. I represented this to Lord Eldon, who was suffi- 
JoBN BoBT. ciently jealous on behalf of the bankruptcy jurisdiction, and on 

behalf of its presiding deity, the Lord ChanceUor, But his admi- 

foraiOT^sS- ^"^^^ sense of justice sanctioned the alteration which I required, 
yencies— Ck)n- &nd the result was that provision which now stands the 39th clause 
Btruction of the of the present act. It is a Statute of Limitations, providing that 
Stohto*" the title in this court shall not be avoided by a bankruptcy, unless 
the bankruptcy be adjudicated before the gazetted day of hearing, 
or within two calendar months from the vesting order; and this 
limitation holds good, however early may be the act of bankruptcy 
which can be proved, and whether the debt for supporting the fiat 
was duly scheduled or omitted. It is true tuat, in JEx parte 
Gamett (1 De Gex, 98), a recent case, the Chief Judge of the 
Court of Review spoke of the validity of our assignee's title as a 
matter undecided, m a case where the fiat was nearly eleven 
months after the vesting order, and nine and a half after the 
adjudication; adding, that he declined to give any opinion whether 
the assignees under the bankruptcy were entitled to recover pro- 
perty from the assignee under the Insolvent Debtors' Court No 
reasons were given for thinking the words of the statute to be 
ambiguous, and I abide by my opinion that they are perfectly 
clear. I feel assured that neither Lord Eldon, in assenting to this 
enactment, nor the judges of the King's Bench, in deciding JelMs 
V. Mountfordy had any notion of deahng with a case such as is 
argued now, the debts of an old insolvency interfering with new 
assets in a new insolvency. Notwithstanding some remarks that 
are questionable, and others that are superfluous, I feel confident 
both that the decision was a sound and wise one, and that it is 
quite inapplicable to the case now before us. In showing that 
this case is no precedent for our ^idance, I sufiiciently excuse 
myself from imitating the practice m bankruptcy which professes 
to be founded upon it. But as two cases upon that practice have 
been reported, I will advert to them. In Ex parte Barrington 
(2 M. & Ayr. 255), which was before the Commissioners of the 
Great Seal in isis, it was held that such a debt as we speak of 
may support a fiat; and in Ex parte Fenwick, fourteen months 
afterwards, this was followed by the Court of Review. In the 
former case, the court took time to consider the judgment; so that 
one may expect to find whatever strength of argument the subject 
admits of. Lord Commissioner Shadwell begins with saying, 
^^ The question is, whether this fiat be good, the petitioning creditor 
being inserted in the schedule in the Insolvent Debtors' Court 
It is insisted that, his name and debt being therein, the debt is 
gone and destroyed for all purposes." Now I must be excused for 
saying that I do not fina any such monstrous proposition put 
forwimi by counsel in that case, or any oilier that 1 have seen; 
and yet nearly the whole of these judgments are employed in 
combating this imagined proposition. The learned judge, who 
quotes at length many clauses of the statute, proceeds to repeat 
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that ** the Legislature has not in positive tenns declared the debt Re Jamtss 
extinct for all purposes." After quoting the 57th section^ excepting Hbnry 
only the very important words, " if it shall appear that he is of j^jj^^ -rovy. 

ability to pay," his lordship observes, ** This clause clearly shows 

that the debts still exist in contemplation of the Legislature." J^®^*® ^°^Y 
There is then this comment on the 91st section: " It appears to me vencies— Con- 
that this section applies only to legal proceedings; for, though the stmction of tiie 
word ^suit' might apply to a suit in equity, yet at law the pro- g^*®^*°° 
ceeding is denominated a suit. Moreover, this section speaks of 
^ reply,' which expression is inapplicable to a suit in equity." The 
judgment then reverts to the main topic, saying, "Even if this 
section did apply to suits in equity, the language of the whole act 
proves that no intent to discharge from a debt existed." Lord 
Conmiissioner Bosanquet speaks to the same effect, excepting that 
he does not declare proof in bankruptcy to be a suit in equity. 
He inquires only whether the debt was utterly dead and gone, 
saying, " The question is, whether the act discharges the debt. Is 
the discharge complete in all respects, or qualified? If the act 
intended to discharge from the debt, it is very badly worded. If 
the act intended completely to discharge the debt, it would have 
been easy to have done so, and there is nothing to enable a court 
to draw an inference the other way." The leading doctrine, thus 
laboured, is, that the debt is not absolutely extinct. No one ever 
yet thought or said that it was. The idea is suggested only by 
those who combat it. The most superficial notice of the statute 
shows that the debt is not extinct. What then ? a debt may be 
extinct for one purpose, and not extinct for another. The debt of 
one who has his debtor in execution is extinct for some purposes. 
He cannot sue him again, and he cannot have execution against 
his property; accordingly, he cannot institute a bankruptcy which 
is both a suit and an execution. But his debt is not extinguished 
to all purposes. If another man has instituted a bankruptcy, he 
may release the debtor, and prove the debt. Also, if the debtor 
die in custody, the right of execution against land and goods is 
revived. Let us not then be told that the debt, because not 
absolutely extinct, can share in the scramble under successive 
insolvencies; and that a court of law is not to consider in any case 
the principle which should admit it or exclude it. Such indifierence 
to principle does not characterise the decisions on matters of bank- 
ruptcy. Observe the cases in which the courts have refused to 
give effect to a second commission where the party is uncertificated 
in the first; or to a third, where he has not paid \6s, in the second. 
In those cases judges might have said, ^^a debt is a debt; a trading 
is a trading; and an act of bankruptcy is an act of bankruptcy; 
and we, sitting in a court of law, must pronounce the commission 
to be valid." They have not so reasoned; they have embraced 
views of public policy, and declared the nullity of assignments 
where there can be nothing to assign. This doctrine is sanctioned 
by a long series of decisions of Lord Eldon, Lord Tenterden, Sir 
Nicholas Tindal, and other eminent judges; and, though the words 
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JR6 James in which it has sometimes been laid down, were disapproved in 
^KNRY ^^ |wirfe Welsh (Mont. K. 276), as importing a limit to the power 
John Robt. ^^ ^^^ great seal, and though the principle itself has been some- 

what questioned by two able judges, in Summers v. Janes (3 Mont 

fomer b^L & A. 400), the decisions are still standing; and I see them well 
vendfti^on- Sustained by Mr. Commissioner Holroya, in Ux parte Chambers 
stmcticm of the (3 Mout. & A. 294.) They are only idluded to now, for vindi- 
StotutoT" eating, in the consideration of such questions, a regard to principles 
and policy. In the second case, Ex parte Fenwick (2 Mont. & 
Ayrt 681), I find one remark that is not in the other case; 
namely, that *^ the case of a discharge under insolvency resembles 
a trust-deed of composition without a release, where a subsequent 
fiat issues.'' Surely, there is the greatest disomilarity. After 
such a deed, there are covenanted instalments, the fiill payment of 
which is frustrated by the bankruptcy; something therefore is 
claimable under the bankruptcy. No such payment can be in pro- 
gress after an insolvency; all expectation of payment is gone, save 
on a contingency, which by the bankruptcy becomes more inca- 
pable of proof than it was before. While the operation of the dis- 
charge by this court thus prohibits proof in bankruptcy, the 
Statute of Bankruptcy itself seems to repudiate such a proof. By 
the 46th section, proof may be made by a creditor. ** Creditor " 
means a man armed with ordinary legal rights: none such rights 
belong to the old creditor we speak of. By the 5 1st section, 
another sort of person may prove; one who has given credit to the 
bankrupt for something payable at a future time. No such credit 
exists in the case we speak of; for the indefinite delay of payment 
is not credit, but the act of the law, and no future time is ascer- 
tainable. By the 56th section, another sort of person may prove 
— one whose debt is payable on a contingency. There is, indeed, 
a contingency on which the claims we speak of may be brought 
forward; but it is a contingency incapable of valuation, and there- 
fore incapable of proof — ^the contingency of solvency and surplus. 
Moreover, it can never arise so long as a certificate is worth asking 
for. I can imagine that one who admits the strength of what has 
been urged on the words and principle of the insolvent law, may 
still be perplexed with a seeming difficulty, and argue thus: — *^ If 
the bankrupt shall get his certificate, it will bar all debts, and 
among them the old insolvency debts, operating as a satisfaction of 
the judgment; therefore the old debts must be proveable.'' I would 
answer by saying, " We do not reason from certificate to proof, 
but from proof to certificate. If I show that such a debt is not to 
be proved, it follows that the certificate has no effect upon it.'* 
Look, however, again to the act, and study the certificate clauses. 
The extent of the privilege gained to a man by that instrument 
will appear by the provisions made for his availing himself of it. 
By the 42nd clause of the last Bankrupt Act, " if he shall be 
arrested, or have any action brought against him for any debt, 
claim, or demand hereby made proveable under the commission, he 
shall be discharged upon entering an appearance, and ma^ plead 
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that the cause of action accrued before he became bankrupt." The ^ Jambb 
discharged insolvent is a man who needs not a certificate to shield ^jj^j^^j, 
him against arrest or action for a debt scheduled in this court John Robt. 

Again: ^'If he shall be taken in execution or detained in prison 

for such debt, claim, or demand, where judgment has been obtained ^^p'^f. 
before certificate, a judge shall order him to be discharged* '' The vencies— Con. 
debt of an old insolvency is no object of this privilege: the bank- stmctionof the 
rupt was safe against execution before the certificate existed, or ^^,^^°^ 
thf bankruptcy either. For aU these reasons I cannot hek,'"^^^' 
thinking that the Courts of Bankruptcy have been wrong in ad- 
mitting old insolvency creditors to a dividend. The question has 
not arisen in a superior court of law. It might arise, if the Court 
of Queen's Bench were asked, on the ground of a certificate, to 
prohibit this court from exercising its powers over a surplus estate 
acquired by a party after his bankruptcy. The question would be 
a new one in that court: so, perhaps, would be the assertion of the 
obvious principles of the insolvent law made by Mr. Cooke in 
this argument, — ^principles which have long been familiar to my 
apprehension, and cherished for the sound justice in which they 
are founded. My conjecture is, that the Court of Queen's Bench 
would recognize those principles: that they would hold the old 
debt not proveable; and that the contingent interest left to the 
creditor, by the insolvency, the right to ask the aid of this court 
in the event of the debtor owning some day a surplus estate, is an 
interest not capable of proof; and that, if ever such predicament 
shall be attained, the peculiar powers which the law reserved to 
this court at the insolvency will survive, notwithstanding any 
number of bankruptcies and certificates that may have intervened. 
There is one other point alluded to in the cases; namely, that pay- 
ment of a schedulea debt may be sought in bankruptcy, because 
this process is not by name prohibited. It appears to me that all 
individual suit whatever is prohibited. Besiaes the plain policy 
of the act, and the defining of the debtor's future liability, the 
words of the 91st section, justiy construed, are ample for thepur- 
pose. The words are ** any suit except upon the juc^ment." What 
is suit upon the judgment? It is the execution or other process 
which this court may permit against a state of solvency, and the 
petitions and applications made to this court for sanctioning such 
process. This is itself a liberal use of the word ^^suit;" and the one 
clearly expressed exception takes away all doubt &om the extent 
of the thing spoken of, the suits which are prohibited. All is 
prohibited, except upon the judgment under the control of this 
court. There is high authority that favours us in claiming the 
most liberal interpretation to the words of the 91st section, which 
protect the discharged insolvent from the aggression of individual 
creditors. Lord Mansfield had held that the Statute of Limita- 
tions did not prevent a creditor from taking out a commission of 
bankruptcy, as it extended only to the remedies by action men- 
tioned m the statute, not extinguishing the debt, nor taking away 
other remedy: {Fowler v. Broton, 1 Cooke's B. L. 13.) This was 
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Re James oyemiled by Lord Eldon. He gave a larger and more liberal 
^^miRY interpretation, saying, in his admirable and most deliberate judg- 
JoHN Root, nient in Ex parte Dewdney (15 Ves. 447), *^ A commission of bank- 

ruptcy is nothing more than a substitution of the authority of the 

fomw^baS^ Lord Chancellor, enabling him to work out the payment of those 
▼encies— Con- Creditors, who could by legal action or equitable suit have com- 
Btraction of the pellcd payment; and the objection upon the Statute of Limitations 
Stote^T ^^^^ ^® sustained," Now when we mquire in either statute what 
proceedings are excluded, the words of the Insolvent Act are far 
more comprehensive than those of the act called the Statute of 
Limitations. Every limitation in the 21 Jac 1, c. 16, is applied 
in terms to some particular sorts of action, and to those only: there 
are no general words whatever. And yet the principle of that 
act has been ruled to extend to proof in bankruptcy, and to pro- 
ceedings in equity; both unmentioned in the act. Much stronger 
are the grounds for construing liberally restriction of suit in the 
Lisolvent Act. There is the large general expression "any suit," 
strengthened by one most pointed exception — ^the expression whidi 
excludes other exceptions. That which is excepted is the pro- 
ceeding upon and in aid of the judgment; and the policy of the 
provision becomes still clearer when we see such proceeding limited 
to the case of ab^ity to pay. The one case in equity, quoted at 
the bar, is in the strongest confirmation of the principle by which 
I abide. Those courts maintain their right of dealing with assets 
for the scheduled creditors of deceased persons, who have at any 
time obtained the benefit of an Insolvent Act. But those courts 
aid them only with that estate which shall survive the payment of 
later creditors. This principle is derived fipom the Insolvent Act: 
it is declared to be so, and cannot be traced to any other source. 
In Barton v. Tattersall (1 Rus. & Myl. 237), Sir John Leach 
decided, where a party had in his lifetime gone through two insol- 
vencies, that the new debts which had never been in this court, 
must be first paid; that the debts of the second insolvency must 
be paid next; and those of the first insolvency paid last. And why 
last? Because, by the relation established between debtor and 
creditor by that first insolvency, they could only share in future 
property, when it should present a surplus after satisfying new 
debts. I think that I am supported by the words of the written 
law, by the worthiest portion of precedents, and by the whole 
weight of principle, in saying that the old creditors cannot be 
admitted to share under a new insolvency of their debtor at an 
after period of his life. 

The objection that the debts in the old schedules were not 
inserted in the schedules filed with the present petitions having 
been thus overruled by the Learned Commissioner, the case of 
Roby was disposed of. 

Petitions sustained upon this point. 
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INSOLVENT DEBTORS' COURT. 

(Before the Chief Commissioner Reynolds.) 

Protection Case, 

February 20, 1849. 

Be Henry Davison. 

Trader debtor — Amount ofUajbUiiies. 

AU debts must be reckoned in the amount of a trader^ s UabUUieSy al^ough 
the petitioner may expect that a particular credit4)r will not press Jor 
the payment of his debts, 

THE tmstees for the wife of the insolvent advanced her two 
sums, amounting together to 270/., for which they took 
insolyent's two promissory notes. Insolvent filed his petition on 
12th December last, as a trader, but omitted to insert this debt, 
alleging that he was not to be pressed for the money. To day one 
of the trustees proved that he held the notes until within a few 
days of the present time, when the notes were taken up by the 
wife's mother, who made no claim agfunst the insolvent, but the 
latter considered the trustees to be his creditors until the mother 
interposed. 

Dotose submitted that the petition must be dismissed. At the 
time of filing it the insolvent was indebted to the trustees, and 
consequently his debts then amounted to near 400/. 

Chief Commissioner. — The objection is fatal 
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INSOLVENT DEBTORS' COURT. 

(Before Mr. Commissioneb Law,) 

Protection Case* 

April 9, 1850. 

Re Augustus Patey. 

Rescinding adjitdicatum—' Satisfaction of opposing creditor. 

No day having been named for a final order, but permission being given 
to the insolvent to apply at the expiration of six months^ the Court unll 
not alter its judgment, although the opposing creditor should be paid 
and the opposition withdrawn* 

THIS insolvent appeared for his interim order in Januaryr, 
when, being opposed by a creditor, no day was named for 
his final order^ but the Learned Commissioner mtimated that he 
might apply again at the end of six months. Within that period 
the debt of the opposing creditor was paid, and to-day 

MacrajRy for the insolvent, applied under the 28th section for a 
protecting order, upon an affidavit from the creditor that his claim 
had been satisfied and his opposition withdrawn. 

Mr. Commissioner Law observed that it did not appear from 
what source he had been paid. It might have been money that 
should have gone to the creditors. He declined to interfere, 
without going into all the circumstances of the case, and trying 
the case again. At present he saw no reason for disturbing the 
adjudication of the Court. He might apply at the end of six 
months from the date of his hearing. 

Application refused* 



INSOLVENT COUBT. 137 



INSOLVENT DEBTORS' COURT. 

May 27, 1850. 
(Before the Chief Commissioner Reynolds.) 

Re John Lewes. 

Proof of debt — Statute of Limitations, 

A creditor omitted from the schedule may be admitted to prove upon 
notice of dividend. 

The Statute of Limitations nor any lapse of time wUl affect such cre- 
ditor's right to prove against the estate of an insolvent, 

NICHOLS had obtained a rule upon a former day (April 23), 
for the assignees of the insolvent to show cause why John 
Roblin, administrator of George Roblin, should not be admitted a 
creditor on the schedule, he never having been inserted. To-day, 

Sargoody for the assignees, showed cause. The debt was not 
disputed. The only question was, whether the Statute of Limita- 
tions operated to bar a debt which should have been inserted in 
the insolvent's schedule when he took the benefit of the act five- 
and-twenty years ago, in March, 1825, so as to prevent the cre- 
ditor or his representatives from coming in upon the declaration of 
a dividend and sharing in the assets of the estate which had been 
got in by putting in force the machinery of the statute applicable 
to fiiture-acquired property. 

Nichols said that a relation of the insolvent's wife died intestate, 
and in that way he become entitled to a very large property. 
Upon the application of the assignees, Mr. Commissioner Harris 
had made an order that a sum of 3,000/. should be paid into court 
for the benefit of the creditors, but the wife dying, it was found 
that the order could not be enforced. Letters of administration 
de boms non^ were then granted, and upon the administration of the 
estate and efiects of the deceased, Mr. Commissioner Harris sub- 
sequently made an order for the payment of 2,000/. into court, 
which order having been complied with, a dividend was declared, 
upon which the present claim to prove was preferred. The officer 
of the court thought that the representative of the deceased cre- 
ditor could not prove without the permission of the court, the debt 
being barred by the Statute of Limitations. Upon a re-hearing, 
the court would have ordered the creditor to be mserted, and the 
insolvent himself could not be heard in his own wrong. 

B 
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Bo JoHw The Chief Commissioner. — This is an objection which could 

_^^ not be made by the insolvent, except in his own wrong. It is 

Proof of debt but just, howcvcr, that the claimant should come in if he was a 

debtor, and that the debt existed was not doubted. The creditor 

should not suflfer by the insolvent's laches. 

Mule absolute for the creditor to come in. Assignees^ 
costs of appearing to the rule allowed. 

Note. — ^Under the Act 7 Geo. 4, c 57, s. 10, and the 1 & 2 Vict c 110, s. 35, it has 
been held that creditors of an insolvent at the time his petition for discharge is filed, were 
entitled, on taking the proper steps for the purpose, to participate in his estate, whether 
they have been inserted in the schedule or not. 

Bordl Y. Damn (2 Hare, 440). One of the argnments advanced at the bar in this case on 
behalf of the plainti£f (who was discharged as an insolvent under the 7 Geo. 4, c. 57, s. 10, 
in January, 1838) was, that no creditor could claim an interest in the estate of the insolvent, 
unless his name were in the schedule; but the Vice-Ghancellor said, ^' In order to satisfy myself 
on this subject, I have carefully considered the act of Parliament, and the impression upon my 
mind is so strong, that the creditors not named by the insolvent in his schedule might entitle 
themselves to have their names and debts added to the schedule, and procure them to be so, 
that I cannot hold that the assignees were wrong. ... I cannot discover the 
foundation for the aiguments of the plaintiff's counsel, that no creditors of the insolvent, at the 
time of filing his petition, have an interest in his estate under the insolvency, unless the 
insolvent has volunteered to put their names upon his schedule." 
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May 14, 1850. 
(Before the Chief Commissioner Reynolds.) 

Protection Case. 
Re John Dyer Williams. 

Petition — Description. 

IJ all the names in which an insolvent has contracted debts be not set 

forth in his petition, it wiU be dismissed. 

THIS insolvent had accepted bills in the name of J. Williams, 
his name being John Dyer Williams. 
Hughes objected that the omission to describe himself as of the 
name of J. Williams in his petition was fataL 

Dowscy for the insolvent, said he had petitioned in his right name, 
and ftiUy complied with the marginal directions in the petition. 
The Court intimated that the objection was fatal 

Petition dismissed. 
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November 22, 1847. 

(Before Mr. Commissioner Phillips.) 

Protection Case. 

Re Jacob Hurren. 

Trader-debtor — Amount of debts. 

Debts included in schedules under the Protection Statutes must be included 
in estimating the amount of a trader^debtor^s liabilities upon subsequent 
applications to the court under these statuteSy and if together they exceed 
the statuteable limit, the petition will be dismissed, 

THIS insolvent, a tea-dealer, had petitioned the court under the 
Protection Statutes, and now appeared for his examination, 
in the course of which the court discovered that he had previously 
petitioned the Court of Bankruptcy under the same statutes, and 
that the debts in his old schedide, together with those under his 
present insolvency, exceeded 300/. 

The petition was dismissed. 
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May 1, 1850. 
(Before the Chief Commissioner Reynolds.) 

Protection Case, 
Be Edward Sorrell. 

Accommodation bills. 

An insolventy accepting accommodation bUls, when unable to meet his own 
engagements, ordinarily contracts a debt vAthout reasonable expecta- 
tions of payment, 

THIS insolvent had accepted an accommodation bill when he 
could not pay his own debts. 
The Chief Commissioner. — I shall name no day for granting 
a final order. I shall stop this system of accepting accommodation 
bills by every means in my power. 

No day named. 
r2 
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INSOLVENT DEBTORS' COURT. 

May 14, 1850. 
(Before the Chief Commissioner Reynolds. 

Protection Case, 
Re James Wilson. 

Blanks in petition — Disposal of property. 

The omission to fill up the blank left in the petition for stating the sum 

paid to the attorney is fatal. 
Parting with property on the eve of petitioning y which is unaccounted for 

in the schedule^ is also fatal. 

THIS insolvent was examined by counsel for an opposing cre- 
ditor, after which 
The Chief Commissioner said. — This insolvent, on the eve 
of petitioning the court, disposed of property for 24i He paid his 
attorney 6L out of that money, but neither fact is stated in the 
schedule. 

Petition dismissed. 
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July 20, 1848. 
(Before Mr. Commissioner Law.) 

Protection Case, 

Re James Henry Hance. 

Second petition — Jurisdiction, 

Heldy that the effect of granting a protecting and a final order to a 
petitioner i under the statutes 5 4* 6 Vict, c, 116, 7 4" 8 Vict, c, 96, is 
to place him, with respect to property, in the same condition as an 
uncertificated bankrupt. 

Held, also, that as a fiat against an uncertificated bankrupt is invalid, 
and as the Protection Statutes are to be construed by analogy to 
the law of bankruptcy, except where otherwise expressed, a second 
protection and final order would be void in law if granted, and that, 
consequently, second petitions under these acts will not be received, 

(Oontinaed from page 134.) 

THIS insolvent appeared upon an adjourned interim order, 
when it appearing that after having been twice bankrupt, and 
three times discharged by the court from a large amount of liabili- 
ties, he, in July 1845, petitioned the Court of Bankruptcy under 
the Protection Acts, the learned Commissioner objected that he 
was in the position of an uncertificated bankrupt, against whom a 
second commission is a nullity and void in law. The statute was 
silent upon the point, but the 73rd section of 7 & 8 Vict. c. 96, 
directed that the provisions of the 5 & 6 Vict. c. 116, and 7 & 8 
Vict. c. 96, " should be construed by analogy to the law of bank- 
ruptcy, except where otherwise therein respectively expressed." 
His impression was, that as the courts of law would not recognize 
or give effect to a certificate granted under a second bankruptcy 
to an uncertificated bankrupt, so neither, upon the same principle, 
would they give validity to a protection granted under similar 
circumstances. This opinion having been expressed by the learned 
commissioner, when the facts were first brought under his notice, 
an application was made for leave to apply to the Court of Bank- 
ruptcy for the dismissal of the prior petition. This course being 
assented to, the application was made, and proving unsuccessfiil, 
the matter came again before the court to-day for argument. 

Coohe^ for the petitioner, said, that although the petitioner had 
formerly petitioned the Court of Bankruptcy under the Protection 
Statutes, he was never heard, for having been subpoenaed as 
witness at a trial, he wa.s not able to attend upon the day 
appointed for his first examination, and the case was struck out. 



142 INSOLVENT COURT. 

Re Jambs Mr. COMMISSIONER Law. — But there is DO question that the 
HenbtHahcb. property remains vested there. 

Second petUym Cooke Said that he had not obtiuned his final order, and had no 
-^wriadkHion, benefit whatever from the act, for one of his creditors hostilely 
sued him, and he applied here, and obtained the usual adjudication, 
protecting him from process in respect of all his debts, including 
those in bankruptcy. Therefore his person was free from all these 
obligations. The court entertained his petition here, and discharged 
him; therefore, so far as his person was concerned, it was the same 
as if he had obtained his certificate. He had now petitioned this 
court under the 7 & 8 Vict, c 96, and his Honour had started 
objections, that he could have no benefit here, because he had for- 
merly applied to the Court of Bankruptcy under the 5 & 6 Vict, 
c 116. It was not the case of an original petition under the 
Protection Statute, from which benefit had followed to the insol- 
vent, but it was the case of an unperfected proceeding under the 
5 & 6 Vict c 116, modified by a subsequent discharge under the 
Prison Statutes. 

Mr. Commissioner Law. — So far as I see, vou may deal with 
it in the same manner as if he had obtained his final order in the 
Court of Bankruptcy. 

Cooke.-^Th&Hy cadit question he would stand in the same position 
as an uncertificated bankrupt. Under the 5 & 6 Vict. c. 116, and 
the 7 & 8 Vict c. 96, an impression has prevailed amongst many 

Eersons, that, notwithstanding the final order, the assignees would 
e entitled to seize property, because there was some provision to 
that effect. But however that might be, the question now to be 
considered was narrowed to this, whether a nat against a man 
incapable of property was good, and if not, whether, bv analogy, 
a proceeding under the Protection Statutes, by a petitioner not 
capable of property, was not equally invalid? With respect to the 
first question, whether a fiat against an uncertificated bankrupt 
was good, — ^it never was an objection to a fiat, that a man had no 

Eroperty, and, by paritv of reasoning, that there should be none 
ere. There had been fiats where no property was possessed, and 
, that met the objection here. There were fiats issued and sustained 

upon the possibility of property. 

Mr. Commissioner Law. — ^I believe the decisions are the other 
way. 

Cooke referred to Ex parte Poulden (16 Ves. 475); Ex parte 
Lees (16 Ves. jun. 477) ; and Ex parte Cridlajid (3 Ves. & Bea. 
94, and 2 Eose, 164.) The Lord Chancellor, in iJiese cases, had 
refused to supersede, and supported second commissions. These 
were very excellent cases in the best part of our legal history, and 
in the latter case {Ex parte Cridland) Lord Mdon observed, 
" though I could not say upon what principle both commissions 
could exist together, yet I was bound in many instances not to 
supersede a second commission on account of a former commission 
subsisting, which however would not determine the effect of the 
second if the question arose at law." 
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Mr. Commissioner Law. — But does his lordship say, that a ^ Jambs 
second commission is good in law? Does he not say, that the^™ ^^^^^ ^^ 
commission sustained was " obvious to the doctrine that a second second petition 
commission against an uncertificated bankrupt is an absolute —Jurisdiction, 
nullity," and that this, amongst other difficulties attending it, had 
always pressed his mind extremely. Does he not admit, in various 
cases^ that a second commission is absolutely void at law, and that 
it would be inoperative at law? 

Cooke. — Notwithstanding these difficulties, these cases would 
show, as a matter of fact, that the Lord Chancellor had permitted 
two commissions to subsist at the same time. Lord Hardwicke had 
done the sime. There were no men of higher character in English 
law than Lord Eldon and Lord Hardwicke; and either firom 
expediency or some other cause, they had permitted two com- 
missions to subsist at the same time. He submitted that he should 
follow the example of these eminent lawyers. It was important 
also to observe, that there were cases in which, although a man 
was uncertificated imder a first bankruptcy, a second certificate 
under a second bankruptcy was held good : {JEx parte TTiompson, 
1 Rose, 285.) It was important to show that two commissions 
could exist at the same time. In JSx parte Welsh, August, 
1831 (Montague's Cases in Bankruptcy, p. 276), the Lord Chan- 
cellor refused to supersede the second commission, observing, "That 
it was dear that cases mi^ht exist in which the debtor may have 
property to be divided under a third commission, as for instance, 
there may be a reversion, and which falling in the whole of the 
debts under the second commission, may be paid, and as there 
would be assets with a surplus, the third commission might operate. 
The 127th section of 6 Geo. 4, c 16, provides for the vesting of 
property, except the household furniture, &c. Under this clause 
the bankrupt's household furniture was not liable to be seized by 
the assignees under a second commission, but it was clearly pro- 
perty upon which the fiat might attach." Upon these grounds, 
his lordship supposes that a second fiat mi^ht be supported, 
and he expresslv stated that he differed with the judges of 
the King's JBendfi in Till v. WiUon. That was important to 
show that two commissions could exist at the same time. In the 
case of Tm v. Wilson (7 Bam. & Cress. 685, 1828V Mr. Baron 
Parke, then at the bar, observed, *^ There are undouotedly several 
dicta in the reports of cases in the Courts of Equity, that a second 
commission taken out against a party who has not obtained his 
certificate under the first is void. But it will be found that most 
of them are founded upon the authority of Lord Hardwicke, who, 
in the case of Ex parte Proudfoot (1 Atk. 253), said that a second 
commission was void at law. The ground was that the bankrupt's 
property was vested in his first assignees, and there was nothing for 
the second commission to work upon, but when that case was decided, 
it was considered that an uncertificated bankrupt could in no case 
acquire any property. It has since, however, been fully settled that 
he has a special property in goods acquired by himself i^ter bank- 
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Re Jambs raptcy, and that he may maintain trover for them against strangers : 

HkhbtHancb. ffTebi, y. jTox (7 T. R 391.) The opinion of Lord Hardwicke 

{Second peiiikm ^^7 therefore have proceeded upon a wrong impression as to the 

' -^wistUcUon, law in this respect. At all events, an uncertificated bankrupt has 

some property that would pass to his assignees under a second 

comnussion, for he has an equitable interest in the surplus of his 

effects administered imder the first conmiission, which remains 

after payment of his debts. A second commission may therefore 

issue^ and be supported at law, at least until it isL avoided by a 

supersedeas," That was the opinion of one eminent lawyer, and 

there were numerous dicta to the same effect. 

Mr. Commissioner Law. — What case is that whicl#is referred 
to as proving that an uncertificated bankrupt may maintain 
trover? 

Cooke. — In Wisbb v. Fox^ it was held that an imcertificated 
bankrupt might maintain trover against a stranger for goods 
acquired by him after his bankruptcy. There were other decisions 
to the same effect. The rule is, that an uncertificated bankrupt 
has a special property against all persons but his assignees, but 
the assignees not interfering, he may have a qualified right. 

Mr. Commissioner Law. — He may bring trover, but he 
cannot sue for a debt. 

Cooke. — That may be, but Mr. Parke, when arguing upon this 
point in Till v. Wilson (7 B. & C. 684), contends that it was an 
erroneous impression, that an uncertificated bankrupt could in no 
case acquire property, and that the law had been set right in some 
later cases. The next great case was that of Fowler v. Coster 
(10 B. & C. 427), confirming the decision in Till v. JVilson. The 
former case, said Mr. Baron Gumey, was brought to test the vali- 
dity of the decision in Till v. WilsoUy which was very much 
questioned. 

Mr. Commissioner Law. — I shall act upon these cases and 
others which support the doctrine. 

Cooke. — Nevertheless, it has been thought since, by many high 
authorities, that the law was mistaken. In Ex parte Welsh (1 Mont 
276), Lord Brougham observed, in reference to these oases, 
" whether or no the Great Seal could issue a third commission, 
was not a question before the judges, and after an attentive 
consideration of the act of Parliament and the cases, particularly 
the cases at law, he could not bring his mind to say that the Ghreat 
Seal had not the power to issue a third commission in these cases, 
as it was clear that cases might exist in which the debtor may 
have property to be divided under a third commission ; as for 
instance, there may be a reversion falling in from which the 
whole of the debts under the second commission might be paid, 
and as there would be assets with a surplus, the third commission 
might operate." 

Uounsd here referred to cases to show that, under certain cir- 
cumstances, fiats issued against uncertificated bankrupts had not 
been held to be inoperative even in courts of law. 
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Cooke — In the very admirable reports of Mr. Scott, there was the /?e James 
case oi Butler v. Hobson, in the Common Pleas in 1838 (5 Scott, 824), Henry Hai^ce. 
bearing directly on this point. That was an action of trover, and Second petition 
the plaintiff claimed as assignee under a second commission, in —Jurisdiction. 
which he had obtained his certificate, but his estate had not paid 
I5s. in the pound, and it was held, that it was competent to the 
defendant (who claimed as assignee under a subsequent fiat) to 
show in answer to the plaintiff's claim, that the goods (after- 
acquired property) had been suffered to remain in the order and 
disposition of the bankrupt, by the consent and permission of the 
true owner, and therefore passed to the assignees of the Insolvent 
Debtors' Court, the bankrupt having taken the benefit of that 
act. (a) These cases showed that fiats issued frequently in the case of 
uncertificated bankrupts and that they had been allowed to operate. 
In^x parte Chambers^ 3 Mont. & Ayr. 294 (1837), Mr. Commissioner 
Holroyd refused to open a fiat against an uncertificated bankrupt, 
and reviewed all the cases. His judgment is extremely valuable, (b) 
but the propriety of his decision was objected to by Sir Geo. Rose, 
who, in JSx parte Addison (3 Mont. & Ayr. 438) observed, *^ An 
error has got abroad and been acted upon, that when a second fiat 
issues against an uncertificated bankrupt, a commissioner is not 
justified in opening it. This idea would do much mischief if it 
prevailed in practice. The duty of the London Commissioners is 
to open all fiats directed to them." He had taken the liberty to ask 
the learned Commissioners in bankrupty, and their practice was 
to open all fiats directed to them. When to this he added that in 
Summers v. Jones (3 Mont. & Ayr. 400) Mr. Baron Parke doubted 
the law in Fowler v. Coster ^ he submitted that there was so much 
doubt thrown upon the case that the court might permit the case 
to go on, especially as no inconvenience could arise there from this 
conflict of judgments and authorities. 

Mr. Commissioner Law. — You confine your observations to 
bankruptcy. 

Cooke said he did not think it expedient to urge the point as to 
whether the petitioner's property was fully vested in bankruptcy. 

Mr. Commissioner Law. — Some cases have been mentioned 

(a) See also, Be Thomas RawUngs coram Serjt. Stephen, Bristol District Oonrt of Bank- 
mptc^, 2 L. T. 335, and the nnmerons cases there cited: {Ex parte Bourne, 2 G. & J.137 ; Ex 
parte Welsh, Mont 27 ; Ex parte Devas, 4 D. & G. 366; Ex parte Jungtnichaelj 2 M. D. & D. 
471 ; Ex parte Butler, ib. 731 ; Re Dennis, 16 L. T. 556.)— Reporter. 

(b) Commissioner Holroyd, in giving judgment, said: — " As to the anthoritj to act under 
the present fiat, suppose the law that a second fiat against an uncertified bankrupt is void at 
law arose from an express enactment to that effect, would a fiat issued under such circumstances 
give this court, which is both a court of law and equity, and bound to know what the law is, 
any authority to proceed upon it when the circumstances which make the fiat a nulUty are 
matters of record in this court? Or, suppose a person is proved, before adjudication, to be an 
infant, the law being that a fiat against an infant is void, and not merely voidable, could this 
court properly adjudicate agiunst such infant?" . . . ''It was argued by Mr. Anderdon 
that a fiat was a matter of right. I admit that, provided it be against a trader within the 
meaning of the bankrupt laws. 

'* The adjudication may be matter of right provided the requisites are proved, but the 
trading must be such as is in the contemplation of the bankrupt laws, and if it appears that a 
person could not be a trader on the ground of infancy, or upon the ground that he is an uncerti- 
ficated bankrupt, and his effects vested, I cannot think that this court has authority to adjudicate." 

S 
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Re James which require consideration, particularly Butler v. Hobson. It is 
Henry Hancb. jjgo fit that I should consider what has been said, but at present I 
Second petition have no doubt that I am bound to consider an uncertificated bank- 
— JuriadicHon, rupt not competent to go on to a second bankruptcy. Although 
there have been threats to overthrow the law, yet, till that is done, 
I am bound to respect it. The parallel of the two cases seems to 
be admitted. The subject is perfectly certain to arise very often. 
Parties will be coming over and over again to take out protections 
against their creditors. It is therefore a question of great impor- 
tance, and I will give it my best attention. 

Cooke, — It has often happened in bankruptcy, that a second 
petition has been filed, but in those cases a final order had been 
made previously upon the first petition. 

Mr. Commissioner Law. — I consider that makes no difierence. 
As to that clause, about the construction of the word *^ property" 
(7 & 8 Vict. c. 96, 8. 73), it does not affect the 7th clause of the 
first act {5 & 6 Vict. c. 116.) By that and the first clause, aU the 
estate and effects of a petitioner is fully vested in his assignees, 
^^ and the said official assignee shall hold and stand possessed of the 
same in like manner as official assignees hold and possess estates 
and effects under and by virtue of the statute relating to bank- 
rupts" (5 & 6 Vict. c. 116, s. 1.) I have as strong an opinion upon 
this subject, but it is fit before I state it finally, that I should look 
through the cases which I am at present led to believe form a long 
series of solemn decisions, and not to be designated mere obiter 
dicta. The question is, whether two protections are to be con- 
sidered in the same light as two bankruptcies. As to the legal 
invalidity of a second bankruptcy while a first is subsisting, all the 
cases are one way. It is true that second commissions have 
been upheld in equity, but this is not a Court of Equity — it can- 
not grant injunctions — cannot impound commissions to prevent 
their being given in evidence. 

Cooke. — £!x parte Cridland (2 Kose, 164) is a strong case. 
Mr. Commissioner Law. — That depends upon what Lord 
Eldon said upon the law of the subject. He overthrew the practice 
of joint and separate commissions in cases of partnership. 

Cooke. — The great point is, that he permitted separate com- 
missions to subsist together. He allowed the thing to be done. 

Mr. Commissioner Law. — But not the legality of it. If the 
petition in bankruptcy was dismissed, it would have been equivalent 
to a supersedeas^ but the petition being retained there, carries with 
it all claims to present and future property. Our assignee cannot 
touch the property, and we will not grant a protection here without 
it merely tor the debtor's convenience. 

Cur. adv. vuU. 

Judgment. 

The question here is, whether a person, while his estate and 
effects, present and future, are vested in an assignee under a pro- 
tection insolvency, should be allowed to receive another protection 
under these same acts against a new set of creditors ; or whether 
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we ought to observe the principle upon which a new bankruptcy Re Jamrs 
is not recognised while a prior oankruptcy is subsisting. It may Henry Hanck. 
be said that the statutes do not prohibit such second petition. But secondpetUwn 
neither do they prohibit such second bankruptcy ; and yet the — Jurisdiction. 
invalidity of such second bankruptcy is declared in a long course of 
decisions by the most eminent authorities during the last hundred 
years. Mr. Cooke^ in arguing the case for the insolvent^ has not 
denied that, while future property remains so vested, the principle 
we speak of may be applied to the case of a second insolvency, as 
well as to the case of a second bankruptcy. But he has argued 
against the principle altogether, contending that the law is doubt- 
ful as applied to bankruptcy. He rightly informs me that^ on a 
motion for cancelling a bail-bond, about ten years ago, two very 
distinguished men among the present judges are said to have 
shown an inclination to overthrow the long train of decisions by 
which this principle is established. But they are not overthrown : 
and the principle offers itself to our notice, sanctioned by the 
judgments of Lord Hardwicke, Lord Mansfield, Lord Lough- 
borough, Lord Eldon, Lord Tenterden, Sir Nicholas Tindal, and 
other honoured authorities. The case alluded to, Summers v. 
JoneSy does not, I believe, appear in any Exchequer Keports ; but 
it is mentioned in the 3rd vol. of Montagu & Ayrton's Kep. 
p. 400. One cannot safely discern the precise nature or extent of 
the doubts that are intimated; but the deference due to the hesi- 
tations of able judges requires us to approach this subject care- 
fully ; especially as one of them had concurred judicially in two 
out of the many decisions to which I refer. The established rule 
5s this : that the courts of law will not give effect to a fiat against 
an uncertificated bankrupt ; and, ever since the Bankrupt Act of 
1825, a third bankruptcy, where 15*. was not produced in the 
second, has been viewed in the same light; and for the same 
reason, that all future property becomes vested in the prior 
assignees, so that there can be nothing for a new bankruptcy to 
act upon. The expression commonly used is, that such com- 
missions are void in law ; and a case might arise, but never has 
arisen, producing the question, whether this term *^ void " is to be 
applied as signifying that degree of original vice which nothing 
can cure, not even the prompt supersedeas of the prior commission. 
I do not desire so to use it, for it seems reasonable that the super- 
seding of a prior commission should set up a subsequent one. 
This question, however, has never been brought forward, and 
Lord Tenterden abstained from discussing it, as not called for by 
the matters before him. The meaning, then, which I shall attach 
and which seems usually attached, to the proposition that such fiats 
are void in law, is that it is an inveterate and most confirmed rule, 
that the courts of law will not give effect to so imbecile a process. 
Some there are who would test the subject by discussing whether 
the Lord Chancellor has the power to issue such unfruitful com- 
missions. It happened once, perhaps more than once, that a judge, 
in declaring their invalidity, said that the Lord Chancellor had 
not authority to issue them. And in Ex parte Welch^ Montagu's 
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^ ^^^ Rep. 276, some displeasure was expressed at that proposition, as 
KY^ ''^'limiting the power of the Great Seal. In this case, the special 
Second petition facts of which are not reported, the discretion exercised was, as it 
—jumdichoH. jj^g j^^gj^ often before, not to supersede the commission. It is 
probably on the ground of that criticism, and possibly on a misap- 
prehension of it, that certain writers, in a discussion tending- to 
shake the established law, state the question to be this: "Whether 
the claim of the assignees to future property nullifies the Chan- 
cellor's power to issue another commission: (3 Mont. & Ayr. 
app. ^li^O This seems to me to offer an important issue in false 
terms. The question is, whether such a bankruptcy shall have 
legal validity. Why should we discuss the power to issue it? 
The fact is, that the thing is never intentionally done ; which shows 
that it would be wrong to do it. If ever a Lord Chancellor has 
knowingly and deliberately authorized the issuing of a commission 
against an uncertificated bankrupt, it must have been when joint 
and separate commissions were tolerated against the same party. 
It is now forty years since Lord Eldon, declaring, as his 
predecessors had done, that the second commission could 
not be maintained, obserred that in earlier times a joint and 
separate commission were permitted to stand together, at the 
hazard of all the inconvenience that might arise with refer- 
ence to legal questions; but that that course was altered : 
{Ex parte Martin, 15 Ves. 114.) I cannot help thinking that, if 
that great judge had been asked whether he nad the power of 
issuing a commission against an uncertificated bankrupt, he would 
have said that it was an idle question, — that he had the power, 
inasmuch as nothing could prevent him from doing it, if he would, — 
but that he never should purposely issue such a commission, 
because it would be void at law, and the courts would not give 
effect to it. It might possibly be urged that, when a Lord Chan- 
cellor issues a fiat, the debtor's past hfe is not before him; so that, 
although such commissions may not have been advisedly issued, 
neither have they been advisedly refused. This may be so; a fiat, 
like other legal process, is a commodity which a party may pur- 
chase on signing certain prescribed forms, and paying the fees. 
But if the great official source of this process has never been put 
to the test, whether he would purposely issue a commission against 
an uncertificated bankrupt, we do know what happens when 
he finds out afterwards tliat he has done it. Such second com- 
mission has for above a century been declared by the Lords Chan- 
cellors, as it has by the other courts, to be void in law; and when, 
from circumstances of hardship, lapse of time, laches, oblivion, and 
so forth, it has appeared desirable to prevent an injustice that 
would arise from asserting the law and undoing that which has 
been innocently done, the Lord Chancellor has had recourse to 
the special weapons of his own court for evading or counteracting 
the law. Sometimes, indeed, he will not supersede a commission 
at the bidding of a party, but leave its merits to struggle against 
legal risk, as in Ex parte PouMeriy 16 Ves. 472, where the party 
applicant was tainted with fraud. Sometimes he will aid it by 
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superseding the prior commission, whose existence makes it illegal : Re James 
{Ex parte Brown, 1 Rose, 433.) Sometimes he will impound one HenktHance. 
commission in order to prevent proof of the illegality of the other: second petition 
{Ex parte Tohiriy 1 V. & B. 308; Ex parte Bowlandson, 1 Kose, —Jurisdiction, 
416.) Do these things impeach the legal principle which I am 
asserting? Quite the reverse. The necessity of employing these- 
resources of equity is the most authentic confirmation of the law 
which they are employed to defeat. That law is, that the courts 
will not give effect to a commission which is by the law powerless 
against property. A new notion was introduced not long ago; 
namely, that the commission was good, but the assignment under 
it bad. This seems a confusion of ideas. The legal nullity of the 
assignment and its futility from the want of property to act upon, 
are two different things. It is the latter fact which makes the 
bankruptcy itself unavailing, with all belonging to it. Conadering 
by whom the doubts on this question are said to have been enter- 
tained, it seems fit shortly to point out the weight of solemn and 
direct authority on which the present law rests. In 1743 Lord 
Hardwicke said, ^^No second commission can be taken out, before 
he has his certificate under the first. I am of opinion that the 
second commission would have been void at law." Nevertheless, 
Lord Hardwicke, in the exercise of his discretion, did not super- 
sede this second commission, because it had been expressly 
acquiesced in by the great body of the former creditors and assig- 
nees, on their receiving a sum of money from the second assignees : 
{Ex parte Proudfoot^ 1 Atk. 252.) In 1778 Lord Mansfield said, 
^^An uncertificated bankrupt cannot be the object of a second 
commission." And Mr. Justice BuUer: "I take it to be perfectly 
clear that a second commission cannot be taken out against an 
uncertificated bankrupt. It would be entirely nugatory:*' 
{Martin v. CfHara, Cowp. R. 823.) In 1793, in Ex parte Brown, 
reported in 2 Ves. jun. 67, and 4 Brown, 211, Lord Loughborough 
says, ** The determination in the King's Bench is right. There 
can be no doubt Lord Hardwicke lays it down directly that there 
cannot be a second commission during the subsistence of the first; 
but he would not suffer the creditors to quarrel with an act done 
by their own consent: they all came in and received the money." 
Here Lord Loughborough did supersede the second commission, 
having first said; ^^ If the assignees in a second commission will 
pay 20^. to creditors under the first and all costs, I will supersede 
the first." These plain unambiguous doctrines had the full sanc- 
tion of Lord Eldon during his long career of authority. In 1808 
he said, in Ex parte Martin, on a petition to supersede a second, 
being a joint commission, ^*It is very clearly settled that, if a man 
has been declared bankrupt under a separate commission, another 
commission against him cannot be maintained until he has obtained 
his certificate under the former. If the creditors who oppose this 
petition will not undertake to supersede the first commission, I do 
not see how I can help them:" (15 Ves. 114.) He repeats the 
same doctrine often in the clearest terms, and never revokes it. In 
Ex parte Bhodes (15 Ves. 539), he says, "The first commission sub- 
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Re James sisting, the second is clearly bad" In Ex parte Crewe (16 Ves. 216), 
Henry Hance. j^^ says, " In law the second commission is good for nothing. The 
Second petition assignee Cannot bring an action to protect himself under it. In 
—JurisdicHon, ghort, the second commission cannot have any operation except under 
direction or arrangement. If a joint commission issues against 
persons, one of whom has been declared bankrupt under a separate 
commission against him, the joint commission is a nullity. So, 
a joint commission subsisting, a subsequent separate commission 
against one of those bankrupts is a nullity. We are now in the 
habit of making an arrangement, superseding the one or the 
other, as may best answer the ends of justice." The law was 
always the same. The interference of tiie Lord Chancellor was 
suited to the merits of each case. In £x parte PouJden (16 Ves. 
472), Lord Eldon says, " It is not to be inferred that, as the com- 
mission cannot be maintained at law, therefore it is to be super- 
seded here." He refused to supersede, stating his conviction that 
there was fraud in those who made the application. In Ex parte 
Munton (1 V. & B. 60), he announces the principle in these very 
explicit terms : " My opinion has always been that, if the joint 
commission was the first, the separate commission was in law good 
for nothing ; and, if the separate commission was the first, the joint 
commission was bad." Two years after that, there was a case to 
which Mr. Cooke particularly called my attention — Ex parte 
Cridland (3 V. & B. 94, and 2 Bose. 164.) A man was made 
bankrupt in Ireland. Then he and a partner were made bank- 
rupts in England, and the commissioners were threatening to 
commit him for want of his books and papers. He petitioned for 
relief, suggesting one among other methods, that the joint com- 
mission might be superseded. Lord Eldon says, " The petition 
proceeds on the application of the present practice to the case of a 
coexistent prior commission in Ireland, with which the Great Seal 
in this country has no concern." He had been used to smooth the 
perplexities which arose from a plurality of commissions against 
oifferent fractions of a partnership. Here one of the two vras 
beyond his jurisdiction ; and he made no order beyond that of 
requiring the commissioners not to compel the bankrupt to impos- 
sibilities. It was about a month before the argument in this case, 
that Chief Baron Thompson directed a nonsuit in the case of Butts 
V. Bilke J and Lord Eldon spoke with respect of the doubts of one 
so much humoured by the Profession and by himself. In the 
infinite variety of commercial cases which came before Lord Eldon^ 
he strove always to fit a justice to the circumstances. This was 
his power, and his desire. Even where the petitioning creditor 
was an uncertificated bankrupt, he would not supersede without 
calling upon the assignees of that party, who might perhaps aid in 
a contrivance to qualify him. Such a party was prima facte 
incompetent to sue at law for the debt. Nearly twenty years 
later Sir Anthony Hart, Vice-Chancellor, held that such a debt 
could not sustain a commission, and substituted another debt, that 
the process might not fall to the ground : {Ex parte Robinson^ 
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Mont. & Macarthur R. 44.) One case more will suffice to show Re James 
how continuous has been the maxim which I would maintain in HBajBTHANCE. 
the courts where the bankruptcy is administered. As late as the Second petition 
year 1834, the Court of Review says, in Ex parte Devas (1 Mont. --Jurisdiction, 
& A. 432), '*There can be no doubt of the existence of the general 
rule, that a second fiat against an uncertificated bankrupt is void at 
law." What, then, are the decisions at law ? They are more recent 
and more familiar than those which have been appealed to. In 
Till V. Wilson (7 B. & C. 684), the question was on the validity of a 
certificate to protect the bankrupt from arrest, when he was uncer- 
tificated under a prior commission. The case was argued by the 
ablest men at the bar, and, after taking time for the judgment, 
Lord Tenterden declared the certificate of no avail. The next is 
FmcUr v. Coster (10 B. & C. 417.) Here the defendant sought 
protection by a certificate under a third commission, whether 15^. 
was not produced in the second. This appears the first case after 
the Act of 1825, which, by making future property to vest in the 
assignees, brought it within the principle of the other case ; and 
it was avowed at the bar that they sought to have that decision 
reviewed. Here again, after taking time for judgment, the 
Queen's Bench held the certificate to be of no avail. The next 
case is Fhillips v. Hopwood ( 1 B. & Ad. 619.) In trover by assig- 
nees, the question arose on evidence of title ; and it was held that 
the plaintiffs title as assignees under a second commission failed, 
on showing the bankrupt to be uncertificated under a prior com- 
mission. There had been no notice to prove the three requisites, 
but this was held to be no admission of the legality of the com- 
mission. Mr. Justice Parke says, " The commission must be put 
in, and its validity is matter of law open to examination." The 
next case is Nelson v. Cherrelly in 1831 (7 Bing. 663.) Trespass 
for entering a house and taking goods. Justification as assignees 
of bankrupt The replication showed a prior bankruptcy without 
certificate. Rejoinder that bankrupt had order and disposition by 
permission of assignee. Demurrer. The Court of Common 
Pleas said that the decision of the King's Bench was quite 
decisive ; that they approved of it and ' would adhere it. We 
find in the reports of the following year (8 Bing. 316), that 
there was another between the same parties, attended with 
the same result. It was tried before Chief Justice Tindal, 
who, on motion afterwards, recognised the correctness of 
the decisions, and refused a rule. I believe that I have suflSciently 
gone through the history of cases. It is the later one, which I 
mentioned in the outset from Mont. & Ayrton's Reports, which 
has caused the length of these observations. Mr. Cooke also called 
my attention to one which occurred shortly afterwards, — namely, 
Butler V. Hobson (5 Scott, 798, Hil.^ T. 1838.) But it has no autho- 
rity to the point before us. Chief Justice Tindal says, "It is 
immaterial to determine whether or not the fiat was valid ; 
because, if neither the plaintiff nor the defendant were entitled, 
the property would pass by the assignment under the Insolvent 
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Re James Debtors' Act." The fact was, that this third fiat issued when the 
Henry Hancb. debtor was in prison, and that, after it had issued, he petitioned 
Second peUHon *^^s court When arrested, he had the order and disposition of the 
—Jurisdiction, goods in qucstion by permission of the true owner, the assignee 
under the second bankruptcy. This assignee, therefore, the plain- 
tiff, could not recover ; and the only point decided was, that a 
trustee of that description must, by the 72nd section of the 
Bankrupt Act, lose by his laches, Uke any other actual owner. It 
is possible that the scruples thrown out in Summers v. Janes a few 
months before might disincline the Chief Justice from speaking on 
the value of the third fiat, the case not requiring it. Lord Eldon, 
in the same way, in £!x parte Cridlandy treated with respect the 
doubts of Chief Baron Thompson, which had been expressed five 
or six weeks before. The case itself (I mean Butler v. Hobson) 
does not touch our question. Such, then, is the weight of autho- 
rity, from the sages of law and equity, in support of the proposition, 
that an uncertificated bankrupt cannot be the object of a new 
bankruptcy. The only practical impediment which this doctrine 
has received from the Bench during the period which has been 
reviewed, is the nonsuit in 1814 {Butts v. Bilhey 4 Price R. 240); 
and there the doubt as to the invalidity of the second commission 
was not the only ground of objection. One question was, whether the 
plaintiffs, who had all acted and acquiesced in it, one as bankrupt 
the other two as assignees, could be allowed to impeach it? There 
was a new trial and a special verdict, which, by its informality^ 
led to nothing. Surely the law of a century, with no other blemish 
than this nonsuit, which the learned judge was about to reconsider, 
had he lived to do so, — this law, which has received its most formal 
and most deliberate confirmations subsequently to that unfinished 
case, — has a strength not easily to be resisted. I am surprised that 
the reporters of bankruptcy cases should have ventured to vilipend 
these grave judgments. In controverting the proposition that the 
posterior commission is void in law, they write this ; that there are 
various dicta to that effect, but that they seem opposed to the very 
decisions in which they are found. Again, they state that, though 
there are dicta that such a commission is void, it has never been 
so decided ; and they add, that these dicta are founded upon the 
principle that the bankrupt is incapable of acting : (3 Mont. & Ayr. 
app. xxvii. &c.) Each and every of these statements is erroneous. 
Lord Hardwicke admits the law, lays down the law, and explains 
why, under the particular circumstances of the case, a Court of 
Equity declines to enforce it. In the case in Cowper, the doctrine 
of invalidity is insisted upon in terms, and is the very essence of 
the decision. Lord Loughborough afterwards, commending the 
doctrine of those two cases, declares the nullity, and supersedes 
accordingly. How can any man call these dicta and not decisions ? 
Lord Eldon, in his directions for arrangement, chiefly in cases of 
partnership, acts upon the same rule of law as a clear postulate, 
and his decisions for avoiding the enforcement of the rule, have 
their whole meaning in his acknowledgment of the rule. It is per- 
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verse, then, to say that these decisions are adverse to the rule. Re Jamks 
You might as well say that a court of equity denies the power pf Hen ry Ha uce, 
the courts of law, because it gives injunction to restrain a party Second petitwn 
from suing at law. The argument goes to this — that a Lord —Jurisdiction, 
Chancellor w^ho does not supersede a commission, asserts its 
legality ; as if any party could compel a Lord Chancellor to super- 
sede. The Chancellor says, "I can supersede any commission: 
but I do as I please : if you come without merits, I will not aid 
you : my powers are wielded for just purposes : 1 am not bound to 
enforce the law : I can interfere to prevent the law." The allega- 
tion of the decisions being in opposition to the legal maxim is 
roundly applied by these writers to all the cases, both in law and 
equity : even to the later cases in the Queen's Bench and Common 
Pleas, where we see that the nullity of such a bankruptcy has 
been the very point decided on solemn argument. Their comment 
on the foundation of the doctrine is equally mistaken: all the 
dictOy as they are denominated, are said to rest on the bankrupt's 
incapacity of acting : and, this being said, certain slender capacities 
of acting are exhibited, as shaking the doctrine to its foundation. 
The foundation is misrepresented. Lord Tenterden himself tells us 
in terms in Philips y. Hopwood{\ B. & Ad. 619), that the decisions 
in Till V. Wilson^ and Fowler v. Coster ^ were not grounded on the 
bankrupt's inability to trade ; but on this, that his effects still remain 
vested in the assignees under the prior commission. Look back 
to those cases — in one the words are " there is nothing upon which 
the commission can operate" — in the other the words are, " the 
eflfects are already vested in the assignees under a prior commission.*' 
This same basis of the rule was plainly shown by Lord Lough- 
borough fifty-five years ago, when he said, *^ The law having vested 
all the bankrupt's property, and even possibility of property, in the 
first assignees, the ^cond commission can have nothing to operate 
upon: (4 Brown, 211.) That other reason, of the more tecnnical 
kind, is also sometimes brought forward : namely, that a party who is 
bylaw incapable of owning property wherewith he may pay debts, 
or of enforcing payment from those who may contract debts with 
him, is not to be deemed a trader, and thus wants one of the 
formal qualifications to bankruptcy. It might, perhaps, be added, 
that the infirmity of his position disables him from some acts of 
bankruptcy ; he cannot fraudulently convey his estate and effects, 
for he can have no estate and effects to convey. But the substan- 
tial ground is, that a process for seizing property, in a case where 
the bankrupt law itself has provided that there can be no property 
to take, is to be repudiated for its absurdity. Lord Tenterden 
calls it, as Mr. Justice Buller had before, idle and nugatory. And 
observe, it is not that there is now no property which may be 
taken for the creditors concerned: that is common enough, but 
that the bankrupt law has inflicted an enduring pauperism, so that 
if property should come into existence, it cannot be taken. This 
inherent incapacity is sometimes denied. In the disquisition to 
which I have alluded, it is asserted as important, that the uncerti- 

T 
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Re James fied bankrupt is capable of acting with all the world, except against 
HbmryHamcb. jjjg Q^n assignees. If this were fnlly true, it would avail nothing. 
Second petUion I* ^^ indeed the title of those assignees, which alone prevents him 
—Juritdiction, from having title. Is not this impotence enough ? What ifl want 
of title, but that all title is in another party ? It is urged that he 
may claim the wages of his daily labour, and that he may sue a 
stranger in trover or trespass. So he may ; and, if his pocket is 
picked, the indictment may lay the watch as his property. But, 
if he sells that watch, can he sue for the price? He cannot. 
This was decided on demurrer by the King's Bench in 1838 : 
{Younff V. Rishworthy 8 Ad. & Ell. 470.) The action was for 
money had and received: and the plea showed the plaintiff 
to have been twice bankrupt, and certified, but that 15s. was 
not produced in the latter instance. The case of Ex parte 
Robinson had proceeded on the same principle. Among the 
innumerable vouchers for the inveterate doctrine by which I 
would abide, are these words of Mr. Justice Holrovd, in Nias 
V. Adamson (3 B. & A. 225): — ^^ There is no doubt of the general 
principle of law, that an uncertificated bankrupt can have no 
assignable property." This broad proposition is not damaged by 
showing that some rights of humanity remain to him, that he may 
make some effort of personal maintenance and personal defence. 
Neither is its practical truth impeached by the remote possibilities 
which some have thought a sufficient answer to it. They blame you 
for saying of the posterior commission, that no property can arise 
under it, because, although future estate is pledged to another 
purpose, a time may come when it shall accrue more than suffi- 
cient for that other purpose. We are told, in the notes to Montagu 
& Ayrton's Reports, of a man who died after insuring his life ; 
and that, if the creditors had not impeached his third bankruptcy, 
they would have had a readier access to the surplus of the insur- 
ance money. This proves rather too much ; it claims exemption 
from the blemish of non-certification for any man who has raised 
out of his creditors so much as will effect a policy and pay a year's 
premium. There may be no saleable value : but the fact of his 
mortality, the possibility of his instant death, is offered as con- 
sideration for a bankruptcy. These chances were justly dealt with 
by counsel in the argument in Ex parte Welsh. The same specu- 
lation, which thus vindicates one or two bankruptcies concurrent 
with the old one, will vindicate twenty ; and the last of the list 
will be sustained by the argument that here is no limit to the 
possibility of wealth. The answer is, that the law has not yet 
adopted that argument. The law says, " wait till the anticipating 
grasp of an efficient bankruptcy is withdrawn, before the prospect 
of assets not yet generated can be the consideration of a new bank- 
ruptcy and the privilege which attends it." A further reason, or 
rather an enforcement of the same, is expressed by Lord Tenterden, 
in Fowler v. Coster^ where he points out the abuse to which such 
bankruptcy would tend. He says, ** We cannot bring our minds 
to think that we are bound in a court of law, to give effect to a 
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commission, for the purpose of enabling a man to obtain a discharge, Ee James 
which is in law ineffectual for any other purpose whatsoever. The Henry Hance. 
consideration of a bankrupt's discharge from his debts, is the giving second petition 
up all that he has to his creditors; the bankrupt, in a case like the —Jurisdiction. 
present, has nothing to give up ; and, by contracting debts, he, in 
some sort, committed a fraud upon every creditor who trusted him. 
These observations illustrate the wisdom and policy of the rule 
which is laid down. But the dene^tion of certificate does not 
rest only on this principle of pohcy. There is the plainest 
evidence in the statute itself, that the Legislature contemplated 
no such case on which a certificate could be ingrafted. It seems 
almost superfluous to urge this. Is it not enough, that the debtor ^ 

being incapable of ownership, his assignees must also be incapable ; 
if you imagine a new process, — that, as he cannot sue for a debt, 
BO neither could his assignees. But, if you still propose a man so 
circumstanced to a new career of bankruptcy, I ask, where is 
your law of certificate which should make part of that career? 
The scheme of the law comprehends no sucn incident; and this 
proves that the law has contemplated no such bankruptcy. There 
are two sorts of certificate ; that which operates a release of debt, 
and that which operates only a protection of person. The former 
is an attribute of a first bankruptcy, or of a second where 158. is 
produced ; the latter attends a second bankruptcy, where 15^. is 
not produced. But this is only when the party got his certificate 
in the fiirst bankruptcy. If he failed in that, there is no provision 
for him in the second whatever. It might be imagined, from the 
judgment in Fowler v. Coster^ that in the letter of the law there 
was nothing to prevent certificate, and that the denial of it rested 
on principle and policy only. I say that it is a necessary deduc- 
tion £rom the words of the statute, that there can be no such 
thing, inasmuch as even the mutilated certificate is provided only 
for the man who was discharged from his debts by the prior one ; 
and the impossibility of this privilege in the given case, proves 
that the Legislature also contemplated as impossible the process 
of which it is the proper termination. I hope that I am stating 
the statute furly. The 121st section of 6 Geo. 4, c 16, provides 
for the effect of a certificate in ordinary cases. The 127th section 
prescribes a limitation of its effect in the cases of those who have 
before failed in their circumstances. Three such cases are enume- 
rated: bankruptcy with certificate; composition; insolvency. 
Bankruptcy without certificate is not provided for. Why ? Be- 
cause, while that subsisted, another could not be. If it could, 
the result to the debtor would not have been left in silence ; some 
less favourable fate would have been due to the uncertified than to 
the certified man. And observe, the enactment in question is a 
restraining one ; the party we speak of is not within it : and, if 
you claim for him any sort of certificate, you must contend for 
the entire absolute discharge, and so give him a greater advantage 
than if he had gained his discharge under the first commission. 
This would be absurd ; and we are brought to confess, on search- 

T 2 
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lu Jambs ing the Statute^ that there is no certificate at all in the case we 
Hekby Hance. speak of; the law has provided no such thing, because it never 
Second petition meant to Sanction a bankruptcy out of which it could grow. This 
-WuHsdiotiott, policy of the written law, with which all the decisions are con- 
formable, further commands our assent, when we note to what 
perverse predicaments the toleration of many concurrent bank- 
ruptcies would lead. Suppose a man bankrupt in 1844, again in 
1846, again in 1848, and no certificates. Suppose some original 
creditor to abstain from proof in all, and at last to take his debtor 
in execution. There he would be, with the option at any moment 
of releasing the defendant, and proving under any one of these 
* proceedings ; and there would be the other party with power to claim 

his discharge, if he could get a certificate signed under any one of 
the three. In asserting this to be the law, could one expect to be 
believed? Aud yet it is the law, if you overthrow all the deci- 
sions, and admit a plurality of subsisting bankruptcies. It is not 
easy to contemplate a first bankruptcy exercising, in the want of a 
certificate, its dominion over all accruing property through a suc- 
cession of years, and yet to acknowledge during that period the 
occasional episode of a new bankruptcy, a phantom without 
reality, a process essentially incapable of benefit, either to him 
who pretends the attack, or, if I have rightly construed the 
statute, to him who is the object of it. When we refiect that the 
bankrupt code has itself provided that, in such a case, there can 
be no funds, no right of suit for creditors, and no resulting privi- 
lege for debtors, we can hardly desire to reverse the established 
law, that so futile a process shall be without value. It remsdns 
to be considered, whether the principle which thus prevails in 
bankruptcy governs also the case before us. By the 7th section 
of the first Protection Act, future estate and effects are vested in 
assignees, " to be held as fully as if the petitioner had been made 
a bankrupt." And so completely is he enslaved, that a penalty is 
provided on his failing to announce to them the acquirement of 
property. Accordingly, one who has incurred this insolvency, is 
at least under an equal incapacity of property with the uncertifi- 
cated bankrupt. Both will ask protection against new creditors 
under the impotence of giving to those creditors the means of 
payment present or future. The utter want of consideration is 
the same in either case ; and those who are jealous of the facility 
with which exemption from legal process may be purchased, 
will probably say that a protection taken out in this ofiice is 
rather a more peremptory proceeding than a fiat in bankruptcy. 
It happened in this particular case, that the insolvent did not 
obtain his final order in the Court of Bankruptcy ; arid the learned 
counsel, Mr. Cooke, has apprehended that this might be to his 
prejudice, inasmuch as the future estate and effects unquestion- 
ably remain under the control of that court. In my opinion, no 
difference arises from this circumstance ; and, if he had obtained 
that order, his future estate and effects would not the less have 
been vested in the assignee. I do not believe that a court of law 
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will hold the 73rd section of the 7 & 8 Vict, obliquely to operate Re jAiocd 
a repeal of the 7th, 9th, and 12th sections of the 5 & 6 Vict. If Henry Hanck. 
it had that effect, if the final order should confer a perfect release second petition 
of debts, the security of the bankrupt code being withdrawn, and —JuritdicHon. 
the temperate provisions of the insolvent law not substituted, no 
words would be too strong for denouncing the mischief of such a 
system. I think this climax is not arrived at yet. In the case 
before us all title will remain under the Bankrupt Court. If that 
court could have dismissed the petition which is before it, that 
would have operated 4ike a supersedeas to a fiat, and have given 
force to the proceeding here. But that court holds its jurisdiction, 
and keeps the title to future estate ; and the petitioner offers him- 
self here under the statutable curse of continuing pauperism. 
Some, who have observed how often the same man can receive the 
benefit of the old insolvent act, may not at once see the difference 
of the two cases. They are very different. The prisoner, too, 
may be an uncertificated bankrupt, and thereby disabled from the 
effort of meeting new debts. But the law has come upon him, 
and he is not to be imprisoned for life. Some limit must be pro- 
nounced, according to his deserts, to the retributive justice which 
constrains him. Although his prior insolvency has had the odious 
incident which belongs to the bankruptcy and the protection sys- 
tems, still the prayer of the prisoner must be heard. Everlasting 
punishment for debt is detestable as to property ; as to person it is 
insufferable. There is not this cogency in the case of one who 
offers himself here a second time under the new law to be quit- of 
new debts. To furnish such a person on an ex parte requisition, 
with another indulgence that suspends the creditors' legal rights, 
would be an abuse^ and of the worst example. While the clear 
principle which I have desired to explain obviously affects the repe- 
tition of this sort of insolvency, the restriction to which it leads 
may be deemed salutary. The best argument for a cessio with 
prohibition of arrest before it has arrived is, that the debtor may 
be enabled to give his property to the law for equal distribution at 
an earlier stage of difficulty, not waiting till assets are exhausted. 
That argument will not apply to him who can own nothing, and 
can acquire nothing, and who, when he contracted the debts which 
he now finds inconvenient, was already in the same state of per- 
manent disability. On all these grounds I find myself required to 
apply to insolvencies of this kind that principle which prevents a 
mockery of the bankrupt laws. I have had no desire to come to a 
conclusion which should compel me to dismiss a petition. A large 
discretion has been exerted during the six years for which this new 
code has been established, in freely dismissing petitions for various 
causes. I have resisted many of these causes, and would rather 
strain a point and find an excuse for dealing with a petition than 
for sendmg it away. But the question that has here offered itself 
cannot be evaded: it is one that must often arise and call for 
decision. I have given it my best consideration on its first occur- 
rence, and I think that the objection is fatal. 
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COURT OF EXCHEQUER. 

Easter Term, 1850. 
Habding, Assignee, v. Tingey. 

Insolvency^BiU of sale — Costs of proving fraud. 

An absolute bill of sale is valid in case of insolvency ^ nottoithstandin^ 

the provisions of sect. 61 of the Insolvent Debtor^ Act. 
The 6lst section of the Insolvent Debtors' Act applies only to conditional 

bUls of sale. 
Where defendant, in answer to an action of trover by the assignee of an 
insolvent for certain furniture, set up an absolute bill of sale, the plain- 
tiff was allowed the costs of vntnesses called to prove that such bill of 
sale was fraudulent. 

MARTIN, Q. C, showed cause against a rule calling upon the 
plaintiff to show cause why the Master should not review > 
his taxation. It was an action of trover by the assignees of Gene- 
ral Bacon, an insolvent, to recover certain household furniture 
which had been conveyed to the defendant by an absolute bill of 
sale. The defendant claimed the goods as his property under the 
bill of sale, to which the plaintiff replied that the bill of sale was 
fraudulent, and he called a number of witnesses to prove such 
fraud. The plaintiff recovered in the action, and the Master 
allowed, on taxation, the costs of the witnesses to prove fraud, 
which amounted to about 200Z. He contended that the Master 
was right in allowing the costs. The bill of sale standing unim- 
peached would have been an answer to the action — the witnesses 
to prove fraud were, therefore, necessary. He cited Hunt v. Robins 
(2 Gale & Dav. 646.) 

Sir F. Thesiger, Q. C. contrS. — The biU of sale was no answer 
to the plaintiff's claim, and it was, therefore, immaterial whether 
the bill of sale was fraudulent or not The 61st section of the 
Insolvent Act prevents all bills of sale from being put in force after 
the commencement of the imprisonment. 

Pollock, C. B. — The rule in this case must be discharged. 
We are bound by the construction put upon this section by the 

Court of Queen's Bench. ^ ^ , , . . 

Pabke, B. — I have no doubt as to the propriety of the decision 
of the Court of Queen's Bench. The section in question only 
applies to conditional bills of sale. An absolute bill of sale is valid, 
whether the vendee avails himself of it previous to the insolvency 

or not. 

RoLFE, B., concurred. 

Rule discharged, with costs. 
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COURT OF QUEEN'S BENCH. 

Trinity Term, 1850. 

(Before the full Court.) 

June 1. 

Lewis r. Ejjlly. 

ComJtravenlion of the 'policy of the insolvent law, 

A, B, having petitioned the Insolvent Courts his discharge was opposed 
by the plaintiff" on the ground of frauds which opposition he agreed to 
withdraw^ on being paid his demand in full; and, accordingly, having 
received a bill of exchange for the amount drawn by the insolvent upon 
and accepted by the defendant, he withdrew his opposition : 

Heldy that the agreement being contrary to the policy of the insolvent law, 
the plaintiff could not mmntain an action upon the bUl even against 
the acceptor, 

THIS was an action by the indorsee against the acceptor of a 
bill of exchange. It appeared that the acceptor's brother 
having filed his petition as an insolvent debtor^ his discharge was 
opposed by the plaintiff, who was one of his creditors, on the 
ground of fraud ; but this opposition he subsequently agreed to 
withdraw on obtaining the full amount of his demand ; and, accor- 
dingly, having received a bill of exchange which was the sulnect 
of the present action, drawn by the insolvent on and accepted by 
his brother, for the full amount of his claim, the plaintiff withdrew 
his opposition. There having been a verdict for tne plaintiff, a con- 
ditional order was obtained on a former day to set it aside, and 
enter a verdict for the defendant, on the ground that the agree- 
ment entered into by the plaintiff was against the policy of the 
law and vitiated the bill. 

Battersby, Q. C. (with whom was Edward Blachbume), now 
showed cause. 

Hartley, Q. C, and Semple, in support of the conditional order, 
contended that the arrangement entered into was invalid, being 
a fraud upon the other creditors, who were not aware of the opposi- 
tion to the insolvent's discharge being about to be withdrawn, or 
that the holder of the bill was to obtain the full amount of his 
claim ; and that, therefore, the bill, although the acceptance of a 
third party, was void {Cockshott v. Bennett, 2 T. R. 765) ; and that 
though if he had not been an opposing creditor the case might 
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Lewis have been different. Here his withdrawal from opposition was a 
Kblly fr^^^ upon the other creditors, and secured him an undue prefer- 
ence: {Grundy v. Meiffhan, 7 Ir. Law R. 519.) 



Coturauention E. Blackbume^ in reply. — There are three grounds which vitiate 
^^^ma^^^^ bill, where the consideration is illegal, or contrary to the policy of 
few. the law, or where there is fraud : (Kay v. Bolton^ 6 T. K. 127 ; 
Jackson V. Davison^ 4 B. & Aid. 696.) Murray v. Reeves (8 B. & 
C. 421), is distinguishable from the present case. The only way 
in which the policy of the insolvent law is infringed is where the 
party gets an undue portion of the insolvent's estate ; though the 
creditor had not a right to deal with the insolvent himself, his 
dealing with a third party is different: {Rogers v. Kingstouy 
2 Bing. 41.) [Moore, J. — Here the insolvent drew the bill; even 
if the acceptor did not pay it, could the indorsee have sued the 
drawer?] Though he had not a right to sell his forbearance to the 
insolvent, he had a right to sell it to a third person : {Nerot v. Wal- 
lace and others^ 3 T. R. 17 ; Kay v. Bolton^ 6 T. R. 134.) We are 
entitled to take it that there was no other opposing creditor. 

Blackbuene, C.J. — You have no right to argue the case on 
that ground. There was no evidence that the other creditors had 
any participation in or knowledge of the transaction. The case 
has been fully argued. We struggled hard to resist the defence, 
as it has no merits, but demerits ; but we have no doubts upon the 
subject. Our decision goes altogether on the ground of public 
policy. The principle was decided in the case ©f Murray v. Reeves, 
and it would be impossible to exempt the present case from the 
operation of it. The verdict for the plaintiff, therefore, must be 
set aside, and a verdict entered for the defendant 



INSOLVENT DEBTORS' COURT (IRELAND.) 

May 30, 1850. 
(Before Mr. Commissioner Farrell.) 
Re GOSSON. {a) 

Friendly arrest. 

The Court vnll sanction a friendly arrest where the object is to defeat an 
execution creditor and divide the debtor^ s property rateably amo?igsf aU 
his creditors, 

ANDREWS and Curran opposed the insolvent on the prelimi- 
nary ground of a collusive arrest. It appeared that Messrs. 
Magauley, the opposing creditors, were millers, and had given 

(a) Reported by J. Levy, Esq., Barrister-at-Law. 
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credit to the insolvent for flour to the extent of upwards of 500Z. ; ju Gosson. 
that they held his bond^ with warrant of attorney, as security ; . -— 
and he having failed in his payments, they issued execution, which, ^^'^^^ ^^'^'^' 
at the solicitation of the insolvent's wife, they subsequently with- 
drew. The insolvent then gave a plea of confession to an attor- 
ney, to whom he owed a balance on the foot of a bill of exchange. 
Upon this confession execution was issued in a few days ; upon 
which the insolvent, with the plaintiffs attorney, went to the 
sheriflPs oflSce, for the purpose of being arrested. He was arrested, 
and sent to prison, when he forthwith filed his petition and schedule. 
Counsel contended that, according to the well-established practice 
in England and Ireland, the court was bound to dismiss the petition 
when the arrest was clearly conclusive. 

Creighton^ for the insolvent, had been furnished with a recent 
English case by Mn Levy, which, although coming before the 
court under different circumstances, the principle of friendly arrests 
was clearly sanctioned where they were had recourse to for the 
purpose of dividing the debtor's property rateably amongst his 
creditors. 
The Commissioner. — Is the case you allude to reported ? 
Levy. — The case is Re Pelly (1 Cox & Macrae, 22); reports which 
are prepared with care, and contain many valuable cases-leases 
applicable both to the law and practice in insolvency. 

The Commissioner. — The arrest was covertly planned to defeat 
the execution. Am I bound to dismiss the petition ? 

Creiffhton. — The effect of doing so would be to allow the oppo- 
sing creditors to sweep all away, and leave nothing for any one 
else. The object and intention of the Insolvent Court is to make 
an equal distribution of property amongst creditors; and that 
being the intention of the debtor in getting himself arrested, the 
court, on the authority of the case cited, is bound to sanction it. 

The Commissioner. — Then the fairest way is to discharge the 
insolvent, and let an assignee be appointed ; but this case is not to 
be taken as a precedent for every friendly arrest. 

Currdn. — Then in future any debtor wishing to defeat an execu- 
tion, or to delay creditors, has only to get himself arrested and 
swear that he did so for their benefit. 

The Commissioner. — No, no ; every case must be decided on 
its own merits or demerits. 

The insolvent was discharged. 



u 
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INSOLVENT DEBTORS' COURT (IRELAND.) 

(Before Mr. Commissioner Andrews.) 

Corky August 1, 1850. 

Re Shine, (a) 

Discharge from custody by detaining creditor y after hearing and before 

adjudication. 

Where the case of an insolvent has been fully heard and is postponed to 
the foUotoing day, with a view to give judgment, which the court ind- 
mates will be adverse, and in the meantime the insolvent settles with his 
detaining creditor, and is discharged out of custody, the court has no 
jurisdiction over him. 

Qucere, are his bail discharged? 

THE insolvent in this case had been a bankrupt, and after several 
examinations before the commissioner in Dublin, his final 
examination was adjourned sine die. It appears that he had subse- 
quently settled with all the creditors who had proved under the 
bankruptcy, and that they were anxious to consent to superseding 
his commission ; but, by a well-known rule in bankruptcy, a com- 
mission cannot be superseded by consent of creditors, unless the 
examination of the bankrupt is closed or passed ; and the insolvent, 
with a view to have future protection, procured himself to be sent 
to prison under a friendly arrest, and then filed his petition and 
schedule. Upon the hearing of his case some of the creditors who 
had not proved under the bankruptcy came in to oppose, and it 
appearing, as it did in the Bankruptcy Court, that he had given 
an undue preference to a favoured creoitor, and otherwise sold and 
disposed of his property on the eve of bankruptcy, the Conunission^, 
after a patient hearing of the case, intimated that he would remand 
the insolvent for two years, and adjourned to the following 
morning with a view to deliver his judgment ; but upon the insol- 
vent being called in court he did not appear, and it was ascer- 
tained that, during the previous evening, the detaining creditor, his 
friend, who had hun in prison under a collusive arrest, lodged his 
discharge with the gaoler. 

The creditors opposing said he should be called on his recogni- 
zance, that inasmuch as he came in to abide the decision of the 
court, his case was really heard ; the condition of the recognizance 
was that he should attend from day to day to abide the final judg- 
ment of the court 

(o) Reported by J. Levy, Esq. Barrister-at-Law. 



INSOLVENT COURT. 163 

The COMMISSIONEB said that the case was an exceedingly novel Be Shine. 
one. He believed3 however^ that the man being out of custody, he 
had no jurisdiction, and that it would be nugatory to pass a sen- 
tence of remand that could not be carried into execution. Quaere, 
were his sureties bound to produce him to abide the judgment of 
the court ? ' 



1850. 



INSOLVENT DEBTOKS' COURT (IRELAND.) 

(Before Mr. Commissioneb Curran.) 

Dublin, Auffust 7, 1850. 

Re Rev. J. Courtney, (a) 



Friendly arrest. 

The court will sanction a friendly arrest where the object of the insolvent 
is to prevent expense, and make an equitable distribution of his pro- 
perty amongst his creditors, 

THE insolvent in this case was a clergyman resident in the 
County Carlow ; he had been arrested in Dublin, under a 
Manor Court decree, and came up to be heard on his petition and 
schedule. 

MaheTy for the opposing creditors, called for a dismissal of the 
petition^ on the ground of a collusive arrest. 

It appeared from the evidence given, that the insolvent was 
tenant under the Court of Chancery to certain lands which he 
held at a high rent, and having got into arrear, the receiver was 
about to proceed in the first instance by attachment against his 
person, and he also threatened to proceed by sequestration against 
his living; and the insolvent, to put an end to all proceedings, 
caused himself to be arrested, with a view to have his property 
administered by the Insolvent Court. 

Criffhieny for the insolvent. — It was well settled law, that where 
the object of the insolvent was to make a fair distribution of his 
property amongst all his creditors, and, either to prevent fiirther 
litigation, or save the property from being swept away by one 
particular creditor, the court sanctioned friendly arrests. He 
cited Re Petty (Cox & Macrae, ante, p. 160); and Re Gosson, 

(a) Reported by J. Levy, Esq., Barrister-at-Law. 

u2 
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Re CousTNET. decided in that court, apon the authority of the case in Cox & 
^^ Macrae. 
— ^' The Commissioner thought the opposing parties were less 

Friendly arretu damnified by the insolvent coming before the court upon a friendly 
arrest, and without putting any one to expense, than if he were 
brought there by the expensive process of attachment from the 
Court of Chancery: then, if the evidence were to be credited, 
and he saw no reason to doubt it, and the insolvent came before 
that court for the express purpose of having his property fairly 
administered amongst all his creditors, he thought he would be 
doing those creditors a great injustice if he were to dismiss the 
petition. He should, therefore, refuse the application and hear 
the case upon its merits. 



INSOLVENT DEBTORS' COURT (IRELAND.) 

Dublin^ August 7, 1850. 
(Before Mr. Commissioner Cueran.) 

Re BuRRiS. (a) 

Opposition, 

Where a creditor by accident omits to have his opposition entered when 
the case is first called on, although it is not then opened^ and an 
adjournment takes place, he will not be afterwards allowed to oppose 
on the hearing. 

CURRAN for a creditor, applied, upon an affidavit setting out the 
following facts, for liberty to oppose the discharge of the insol- 
vent. It appeared from the affidavit, which was made by the 
attorney for the opposing creditor, that the cage had been called 
on a previous day, when some creditors appeared and had their 
opposition entered. The attorney in question went to another 
court to seek for his counsel, and on his return, within an hour 
from the time the opposition of the other creditors was called on, 
he found that the case had not been at all opened or gone into, 
but had been adjourned to a future day. 

Counsel now contended that, inasmuch as the case had never 
been opened or any of the grounds of opposition stated, and nothing 

(a) Reported bj J. Levy, Esq., Barrister-at-Law. 
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done on the first day but a mere adjournment, his client ought not JRe Bdbbis. 
to be shut out because an accident had occurred. He admitted that ~" 
if the case had been gone into, partly heard, and then adjourned. 



ton — 



he would be too late. But the section of the act which gave the Oppositu 
creditor the right to oppose, stated distinctly that he should be at Practice. 
liberty to do so at any time before the case was gone into. 

Crighten and Powevy control,. — The practice in England and 
Ireland was settled on the point. A creditor, not answering when 
the case is called on, will not be allowed by the court to come in 
and oppose after the case has been gone into: {Re Blorey Cress- 
well, 165.) 

Curran. — That case was in his favour ; what he contended for 
was, that inasmuch as the case had not been gone into, he had a 
right to oppose. 

The Court. — The rule has been long established, that when a 
case is ripe for hearing, is regularly called on in court, and the 
names of the parties opposing taken down, even though it be then 
by consent, and for the convenience of those parties adjourned 
without being gone into, no creditor will be subsequently allowed 
to come in and oppose. Opposition shut out. 



INSOLVENT DEBTOES' COURT (IRELAND.) 

(Before Mr. Commissioner Curran.) 

August^ 1850. 

Re Waters, {a) 

Admitting insolvent to bail. 

Where the petition of an insolvent is dismissed on the ground of his having 
presented a schedule not giving a true account of his affairs, and 
although liberty may be given to file a new schedule, he will not be 
allowed to be on bail till the second hearing, unless there are favourable 
circumstances in the case which did not appear on the first hearing, 

LEVY appUed, under 3 & 4 Vict. c. 107, s. 21 (English 
analogous, 1 & 2 Vict. c. 110, s. 38), to have the insolvent 
admitted to bail pending the hearing of his case. 
GeohagaUy solicitor, opposed. 

(a) Reported by J. Levy, Esq., BarrUter-at-Law. 
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lu Watbbs. It appeared that the insolvent, at the previous June circuit, was 
[TIT brought up for hearing at Mullingar before Mr. Commissioner 

' Curran, and was opposed by his landlord, who was his detaining 

Admii^io creditor, on the ground that his schedule did not truly repre- 
JxA-^Practice. ^^^^ ^^ ^tsAjQ, of his affairs, and that he had not returned or 
accoimted for certain government debentures amounting to 1,000/. 
which it was alleged he had in his possession two years pre- 
viously. In support of the allegation of the existence of the 
debentures, a letter was produced, written by the insolvent in 
answer to an appUcation made by the opposing creditor for his 
rent; wherein he stated that he had no money, inasmuch as he had 
purchased a government debenture. It farther appeared that, 
shortly before the landlord obtained execution against him for the 
amount of a year's rent, he removed a portion of his stock to 
another farm, where it was seized under an execution at the suit 
of a person named Campion. His petition was accordingly dis- 
missed, with liberty to file again, and upon application made to 
admit bim to bail, the Commissioner said it woiild be a dangerous 
precedent, where an insolvent filed an experimental schedule, 
evidently to get rid of his rent, where he had suppressed property 
and removed any remnant he had to feed another execution, that, 
when that schedule was dismissed, he should be again admitted to 
b^. 

Levy contended that there was no evidence of any suppression 
of property ; all that could be said was, that the man, when pressed 
by his landlord for money, made an untrue apology as to the reason 
of his inability to pay; he never was possessed of a debenture or 
public security of any kind, and as to removing the property to 
feed another execution, he swore positively that he did no such 
thing. 

The application was refused, with liberty to renew it upon any 
new state of facts that counsel might submit. 

On a subsequent day the application was renewed upon afiidavits, 
which stated that the insolvent, in the year 1844, paid a fine of 
1502L for the land in question, and laid out 150/. more in useful 
improvements; that he lost largely by loss of crops and cattle 
during the disastrous years that just followed his taking the land; 
that when unable to pay he offered to ^ve up the farm, but the 
landlord would not take it without security for the sum due; that 
the execution at the suit of Campion was for money advanced by 
him to assist in paying insolvent's rent, and that it actually went 
into the landlord's pocket, and, lastly, that he owed but one year's 
rent, 130/., at the time his landlord arrested him and put him into 
prison, and that himself and his family were reduced to a state of 
destitution. 

Commissioner. — There are now circumstances of a most favour- 
able character put forward by the insolvent, which did not appear 
at all on the hearing of the case; if they had, I would not have 
dismissed the petition. I would have heard it, and given the insol- 
vent liberty to make any amendment necessary. At the same 
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time, I think the landlord was justified in his opposition to letting -Be Waters. 

the insolvent out on bail, and he ought to have his costs. jj^ 

Application granted, two day^ notice of the names 

of bail to be given to the landlord. AdmUHng to 

baU — Practice, 



INSOLVENT DEBTORS' COUET (IRELAND.) 

(Before Mr. Commissioner Curran.) 

Dublin^ August^ 1850. 

Re Flynn. (a) 

Admitting insolvent to bail. 

A debt due by a pay-clerk of the Board of Works in Ireland is a debt 
due to the Crown, and in case of his insolvency he cannot be admitted 
to bail without the consent of three of the Commissioners of Her 
Majesty's Treasury for the time being, certified under their hands, 
pursttant to the 3 4r ^ VicL c, 107, s, 92 (^English analogous, I Sf 2 
Vict. c. ;iO, s. 103.) 

OFFEA, for the insolvent, applied to have him admitted to 
bail pending the hearing of his case. The insolvent was a 
pay-clerk m the employment of the Board of Public Works, and 
he (Mr. Offea) understood that the application to admit him to 
bail was to be opposed on the ground that the debt due by him to 
the Board of Works was a debt due to the Crown, and that under 
the statute the consent of three of the Lords of the Treasury 
should be given before the insolvent could be admitted to bail. 
He did not see how it could be construed into a debt due to the 
Crown. The insolvent had been employed by the Board of 
Works as their clerk, and certain moneys intrusted to him for 
payment as their servant or agent; in these payments there was a 
defalcation, for that defalcation he was sued, and a verdict had 
against him. If the verdict had been for him, he would have got 
his costs, as in a suit by any ordinary individual or public com- 
pany, whereas, if it was a proceeding at the suit of the Crown, it 
would be conducted by the Attorney-General, and there would 
be no costs on either side. He thought it was a debt due to the 
Commissioners of Public Works as if it were due to a public com- 

(a) Reported by J. Lbvt, Esq., Barrister'at-Law. 



168 



INSOLVENT COURT. 



1850. 

Admitting to 
baiL 



Re Fltnn. pany, and although they might be Crown debtors for the money 
advanced to them by government for public purposes, their mere 
servant or agent could not be regarded as a Crown debtor, and 
that the court ought to admit the insolvent to bail as in any ordi- 
nary case. 

Perrin^ for the Board of Works. — The question is not by whom 
the insolvent was employed, or whose agent he was, but did the 
money which was entrusted to him belong to the Crown? If it 
did, he was a Crown debtor : {Belle v. Taffe, 1 Sauce & Sully, 
488; Reg, v. Kelly, 1 Jones & Latouche, 271.) The statutes 
under which insolvent was employed were the 9 & 10 Vict, c 107, 
and 10 & 11 Vict. c. 87. These were the statutes under which 
the money was advanced by the government for public purposes, 
and with a view to give employment to the people. These moneys 
were advanced fo the Commissioners of Public Works, and by 
them intrusted to pay-clerks in various counties, upon finding the 
security provided by the statute. The moneys actually expended 
were to be afterwards repaid by county assessments, and when so 
paid would be handed over to the consolidated fund, and again 
form part of the Queen's revenue. They were originally advanced 
out of the consolidated fund, and were intended to again revert to 
the same channel, and it was, therefore, plain, beyond the possi- 
bility of doubt, that the debt due by the insolvent was a Crown 
debt, and that he could not be admitted to bail without the per- 
mission in writing of three Lords of the Treasury. 

Cur. adv. vuU. 

On a subsequent day. Commissioners Baldwin and Cubkan 
gave judgment. — They had read all the statutes connected with 
the case, which was narrowed to one single point, — namely, to 
whom did the money belong ? Suppose the insolvent himself, or 
his sureties, were now to pay the debt for which he was impri- 
soned, and from which he sought to be discharged by the Insolvent 
Act, how would the money be disposed of? It would not be used 
by the Commissioners of Public Works as a public company would 
use their money ; it would be paid over to the consolidated fund, 
and become a portion of the Queen's revenue. There could be no 
doubti therefore, that the debt was a Crown debt, and that the 
court could not discharge the insolvent on bail, without the consent 
of three of the Lords of the Treasury, as directed by the statute. 

Application refused. 
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COURT OF COMMON PLEAS. 

January 23, 1850. 

Phillips and another t?. Pickpord. 

5^6 VwU c, 116, aiid 'T ^ 8 Viet c. 96 — Fiiud order Jor protection — 

Pleading in bar. 

It was necessary to allege in a plea in bar under the general form given 

in the lOth section of the 5 & 6 Vict. c. 1 16, that the debt sued for accrued 

before the filing of the petition ; but now a plea in bar^ in order to be 

good under that section, as modified by the subsequent act (7 S^ S 

Vict c, 96) should allege not only that the debt accrued before the 

Jiling of the petition, but also theU it was named in the schedule. 

DEBT by the drawer of a bill of exchange against the acceptor. 
The declaration stated that the biU was dated the 20th 
September, 1845, for 222. 4«. &d. payable three months after date. 

Second plea. — That after the accruing of the said debts and 
causes of action, and before the commencement of this suit, to wit, 
on the 27th day of December, a.d. 1845, a petition for the protec- 
tion of the defendant from process was duly, and according to the 
form of the statutes in such case made and provided, presented by 
the defendant to the Liverpool District Court of Bankruptcy, and 
thereupon afterwards, and oefore the commencement of this suit, 
to wit, on the 27th day of January, a.d. 1846, a final order for 
protection and distribution was made in the matter of the said 
petition by Charles Phillips, Esq., then being a Commissioner of 
the Court of Bankruptcy, duly authorized in that behalf, to wit, 
then being one of the Commissioners of the Court of Bankruptcy, 
authorized to act in the Liverpool district. And, further, that the 
said debts and causes of action, and every of them and every part 
thereof, were contracted before the date of the filing of the said 
petition in the said district Court of Bankruptcy. Verification. 

Brcplication* — That the said petition for the protection of the 
defendant from process in the said plea mentioned was presented, 
and the said final order thereon therein also mentioned, was made 
after and not before the passing of an act of Parliament made 
and passed in a session of Parliament in the 7th & 8th years of 
her present Majesty's reign, intituled An Act to amend the Law of 
Insohena/y Bankruptcy ^ and Execution, Verification. 

Greneral demurrer and joinder in demurrer. 

Hugh Hilly in support of the demurrer, cited Nicholls v. Payne 
(7M.&G.927); GiUonv. Dean (2 C.B.S09); Wnghty. Hutchinson 
(4 C.B.569); Lawrie y. Bendall {I Cox, Macrae & Hertslet, 130); 
Toomer v. Gingell (3 C. B. 322) ; Jacobs v. Hyde, and Platel v. 

X 
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Phillips Bevill (1 Cox, Macrae & Hertslet, 156) ; Nash v. Brown (6 C. B. 

ANDANOTHEE ^^^y^ Mihs Y . Pope{6 C B. 294) ; Lunn v. TAom/o«(l C.B.379.) 

PicKFouD. Cowling ^QonixkiGTAQdi Ex parte Cflrrw^A^r* (9Ea8t,44); Harcourt 

— V. Fox (1 Shower, 506); Smith v. Coffin (2 H. Black 444); 

^^ Crofton V. Poole (1 B. & Adol. 568.) 

Insolvent acts— The sGctions of the acts are very fully set out in the judgment. 

Pleading in bar. Cur. adv. vult. 

Judgment. — February 25. 

Cresswell, J., after stating the pleadings at length, said — 
This demurrer was argued before us with much ingenuity during 
last term. In support of the demurrer, it was contended that, 
although the alleged order for protection and distribution men- 
tioned in the plea was made after the passing of the statute 7 & 8 
Vict. c. 96, still the plea is a good and sufficient plea in bar by 
virtue of the 10th section of the former act, the 5 & 6 Vict. c. 116. 
By the first section of that act certain persons are enabled to 
present a petition to the Court of Bankruptcy for protection from 
process, and the court, or any commissioner to whom any such 
petition was referred, might give an interim order for protection 
against all process whatever, either against the person or property 
of the petitioner. By section 4 the commissioner was authorized, 
on being satisfied of certain matters, to grant an order, which 
should be called ihe^nal order, and should be for the protection 
of the person of the petitioner from all process, and for the vesting 
of his estate and eflfects in an official assignee, to be named by such 
commissioner, together with an assignee to be chosen by the 
majority in number and value of the creditors who may 
attend before the commissioner on such day, or for the 
carrying into effect such proposal as the petitioner shall have 
set forth in his petition. By the 5th section the commissioner 
was empowered to renew the interim order from time to time 
until the ^nal order for protection and distribution. This clearly 
refers to the final order mentioned in the preceding section ; and 
it gives to the order for protecting the person of the petitioner 
from all process, and for vesting the estate in assignees, the 
designation of "an order for protection and distribution." 
Section 7 provides, " That from and after the passing of the final 
order, the whole estate, present and future, as well real as personal, 
and as well in the colonies, dominions, and plantations belonging 
to Her Majesty as in the United Kingdom of Great Britain and 
Ireland, all the effects and all the credits of the petitioner shall 
become absolutely vested in the official assignee and assignee 
chosen by the creditors." And the 9th section gives the assignees 
a right to demand from the petitioner all property acquired by 
him after the final order, and enacts that, upon certain steps being 
taken, it shall absolutely vest in the assignees. These sections 
occasioned some discussion as to the word " future," which occurs 
in the 7th section, but which it is unnecessary to deal with in 
deciding this case. Then comes section 10, in accordance with 
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which this plea is framed ; that section enacts, " That if any suit Philups 
or action is brought against any petitioner for or in respect of any ^^ another 
debt contracted before the date of filing his petition, it shall be a pickford. 
sufficient plea in bar of the said suit or action that such petition — 
was duly presented, and a final order for protection and distribu- ^^^^' 
tion made by a commissioner duly authorized, whereof the produc- insolvent acts— 
tion of the order signed by the commissioner, with proof of bis^^«««^%»»^»*- 
handwriting, shall be suflScient evidence." In the present case, 
the plea alleges that, after the accruing of the debts, a petition for 
the protection of the defendant from process was duly presented 
by the defendant to the Liverpool District Court of Bankruptcy, 
and thereupon afterwards a final order for protection and distribu- 
tion was made ; and that the said debts were contracted before the 
day of the filing of the said petition. If that section remained 
unaltered by any subsequent enactment, we think the plea in this 
form must be held to be a good plea in bar, and so it was conceded 
by the learned counsel on the argument of the case. The case 
turns upon the effect to be given to the subsequent statute (7 & 8 
Vict. c. 96), the 1st section of which recites that it is expedient to 
amend the 5 & 6 Vict. c. 116, and the 74th section of that act 
enacts " That nothing herein contained shall be construed to repeal, 
aflFect, or in any manner alter the provisions of the said recited act 
(except so far as herein above expressly provided, or except so far as 
the provisions of the said recited act may be inconsistent with, or at 
variance with, the provisions of this act.") Now the 1 0th section 
of the former act is not expressly repealed ; the question then 
arises whether it is inconsistent with, or at variance with, the pro- 
visions of this latter act. In order to determine this we must 
inquire what was the nature of the order made under the former 
statute which the 10th section allowed to be pleaded in bar. By 
the 4th section (before referred to) it appears that it was a final 
order for the protection of the person of the petitioner from all pro- 
cess, and for vesting his estate and effects in assignees, which final 
order is, by the 5th section, named, '^ An order for protection and 
distribution." This order is by the 10th section allowedto be pleaded 
in bar to an action brought for or in respect of debts contracted 
before the date of the filing of the petition. The 4th section is not 
expressly repealed by the subsequent act, but it is inconsistent with 
the 22nd section of it, whereby it is enacted, " That the final order 
to be made under the provisions of the said act, as amended by this 
act, shall protect the person of the petitioner from being taken 
or detained under any process whatever in the cases hereinafter 
mentioned (that is to say), from all process in respect of the several 
debts and sums of money due, or claimed to be due, at the 
time of filing the petition, from such petitioner to the several persons 
named in his schedule as creditor s^^^ &c., thus limiting its operation to 
the persons or claims named in the schedule. This is inconsistent 
with the 4th section of the former act, which applied generally 
to all debts contracted before the filing of the petition, and therefore, 
so far, repeals it. Upon the same principle, it appars to us, that 

x2 
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Phillips if the 10th section of the fonner act is to be imported into the 
ANDAKOTHKR 7 g^ g yj^^ ^ gg^ j^ ^^^ j^^ ^j^ ^j^g qualifioition that the final 

PicKFosD. order shall not be a bar to actions brought in respect of debts 
— or claims mentioned in the schedule ; for to allow it as a bar in 
^^^^' other cases would be inconsistent with the latter act. This was 
iiuoheataeu— not much disputed at the bar, but it was contended that the plea 
Phadmgmbar.To^glii gtill be pleaded in the form before given, and that if the 
debt was not mentioned in the schedule, that should be replied, 
and the case of JPlatel v. Bemll was cited as an authority to that 
effect, and so it is; but the question principally considered in that 
case was, whether a final order obtained under the 7 & 8 Vict. 
c 96) constitutes an absolute bar to actions for the debts as to which 
it is a protection, or operates only as a protection to the person of 
the insolvent. The Court of Exchequer decided that it was an 
absolute bar, and after hearing a very able argument on that 
question, we are disposed to .^e wS that o^on, but abstain 
from binding ourselves by a decision on that pomt, inasmuch as it 
appears to us, that assuming the final order to be an absolute bar, 
in all cases, when it is a protection at all, still the plea is bad. 
In PhUel V. Bemll the attention of the court does not appear to 
have been drawn to the limited operation of the final order made 
under 7 & 8 Vict, c 96 ; namely, that it applies only to debts in 
the schedule, and not to all debts contracted before the filing the 
petition. In framing a plea in bar, under the 10th section of the 
5 & 6 Vict, c 116, it is necessary to allege that the debt sued for 
accrued before the filing the petition, to snow that it was a matter 
on which the final order might operate, although the general form 
of plea sanctioned by sect. 10 made it unnecessary to set out the 
proceedings before the commissioner, it being the intention of the 
Liegislature that matters decided by the commissioners should not 
be again disputed, as was observed by Tindall, C. J., in the case of 
Cook V. Henson (1 C. B. 908.) Upon the same principle, we 
think, in order to make a plea in bar good under the 10th section 
of the 5 & 6 Vict. c. 116, construed with regard to the 7 & 8 Vict, 
c 96, it should allege, not only that the debt accrued before the 
filing of the petition, but that it was named in the schedule. For 
want of such averment it appears to us that the plea is bad, and 
our judgment must be for the plaintiff. But, considering the 
doubtful nature of the question that was argued, we think it 
right to give the defendant leave to amend his plea on the usual 
terms. 

Leave to amend on judgment for the plaintiffs. 
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COURT OF COMMON BENCH. 
Easter Term, 1850. 

W£THEB£LL V. JULIUS AND ANOTHEB. 



Insolveni^^Beneficed clergyman — Sequestration'-^ What causes of action 

pass to the assignees. 

Case hy an insolvent beneficed clergyman against the defendants for 
negligence as attorneys. 

The first count of the declaration charged that, in consequence of the 
negligence of the defendants, judgment was obtained against the plain- 
tiffl and that he was brought before the Court of Exchequer by 
virtue of a writ of habeas corpus, and remanded to the Queev^s Prison, 
charged with the amount for which the judgment was obtained, and 
that he wets put to expense in endeavouring to reverse the judgment. 

Held (on general demurrer to a plea), that such cause of actwn did not 
pass to the plaintiff's assignees by the vesting order under 1^2 Vtct, 
c. 110. 

77ie second count charged negligence in setting aside a sequestrari facias 
which had been issued against the plaintiff's Uving, by reason whereof 
the writ remained in force longer than it othervnse would have done, 
wherfhy the plaintiff^ lost the rents, S^. ; but it did not aver any other 
damage. 

Held {on special demurrer to a plea), that the cause of action did pass to 
the plaintiff's assignees, 

CASE for negligence against the defendants as attorneys for the 
plaintiff. 

The first count alleged that an action of covenant had been 
commenced by one Thomas Lanffton against the now plaintiff, and 
he retained the defendants to de^nd him in that action ; that they 
carelessly neglected to cause a demurrer in that suit to be argued, 
in consequence whereof judgment was given against him, which 
would not otherwise have been the case ; and that judgment was 
given against him for a large sum of money, to wit, 14,0007. 
damages and 75/. costs, and si'terwards he was taken by a writ of 
habeas corpus ad satisfaciendum before the barons of the Exchequer^ 
and remanded in custody to the Queen's Prison, and thereby, and 
by virtue thereof, kept in prison, and he was put to the expense 
of a writ of error to reverse the judgment. 

The second count alleged that the plaintiff was rector of Byfield, 
in the county of Northampton, and that one Charles Nesbitt 
caused and nrocured a certain writ of sequestrari facias to be issued 
out of the Court of Queen's Bench, founded on a judgment entered 
up under colour and pretence of a certain warrant of attorney 



causes 
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Wetheeell executed by the plaintiff, whereby the Lord Bishop of Peterborough 
Julius ^^ Commanded to levy from the rents, tithes, oblations, obventions, 

AND ANOTHEE. fruits, Issucs Eud profits of the said rectory and other ecclesiastical 

— goods of the plaintiff in his diocese, a certain sum of 1,500/. and 

• interest, at 4/. per cent, per annum, from the 28th of July, 1843, 

Insolvent— and all expenses of sequestration and levy ; and the plaintiff, at 

Beneficed d^ the spccial instance and request of the defendants, employed and 

^^^^If actum retained them as his attorneys for certain fees and rewards to be 
pass to therefore paid by the plaintiff to the defendants in that behalf^ to 
^^^'Hn*^' counsel and advise the plaintiff in and about the setting aside the 
said warrant of attorney, judgment, and writ of sequestrari facias^ 
and to use due endeavours to set aside the same ; and the defen- 
dants then accepted the said employment and retainer, and there- 
upon it then became and was the duty of the defendants, as such 
attorneys so employed and retained as aforesaid, well, faithfully, 
carefully, diligently, and skilfully to act as the attorneys of the 
plaintiff in and about the counselling and advising the plaintiff of 
and concerning the said warrant of attorney, judgment, and writ of 
sequestrarifaciaSy and to use due endeavours to set aside the said 
warrant of attorney, judgment, and writ of sequestrari facias. And 
although a reasonable time for endeavouring to set aside the said 
warrant of attorney, judgment, and writ had elapsed before the 
commencement of this suit, yet the defendants, well knowing the 
premises, but neglecting and disregarding their duty and their said 
employment and retainer in that behalf, and contriving and in- 
tending to injure and aggrieve the plaintiff, did not well, faithfully, 
carefully, diligently, and skilfully counsel and advise the plaintiff 
of and concerning the said warrant of attorney, judgment, and 
writ of sequestrari facias, or use due endeavours or proper or any 
endeavours to set aside the said warrant of attorney, judgment, 
and writ of sequestrari facias, but, on the contrary thereof, wholly 
neglected so to do, and conducted themselves so carelessly, neg- 
ligently, and unskilfully in and about the counselling and advising 
as aforesaid, and the endeavouring to set aside the said warrant of 
attorney, judgment, and writ of sequestrari facias, and in discharge 
of their duties as attorneys of and for the plaintiff, that by reason 
of such negligence, carelessness, improper conduct, and want of 
skill of the defendants, and by and through the neglect and default 
of the defendants, the said writ of seqtiestrari facias remained in 
force for a much longer time than it otherwise would have remained 
in force, to wit, for two years, and the said bishop, during the 
time, executed the said writ of sequestrari facias, and sequestered 
all and singular the rents, tithes, oblations, obventions, fruits, 
issues, and profits, and all other ecclesiastical rights and emolu- 
ments, of and belonging to the said rectory, and of which the said 
plaintiff was and is the rector as aforesaid, which he otherwise 
would not have done, whereby and by reason whereof the plaintiff 
became, and was, and still is, deprived of all and singular the 
rents, tithes, oblations, obventions, fruits, issues and profits, and 
all other ecclesiastical rights and emoluments of and belonging to, 
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and arising and accruing from the said rectory, to the damage of Wethkrell 
the plaintiff, &c. ^' 

Plea to the first count. — That after the making and passing of ^^ ^oraER. 

the 1 & 2 Vict. c. 110, and before the committing by the defen- 

dants of the grievances in the said first count mentioned, to wit, ^^^^• 
on the 20th of March, 1845, the now plaintiff was committed to insolvent^ 
the Queen's Prison, to be there detained under and by virtue of Beneficed cUr- 
the said writ of capias ad satisfaciendum^ to satisfy certain persons, gtrf^^—what 
and was under that writ kept and detained in the said prison, and ^"**'^a^^*^ 
thenceforth and until, and at the time of the conunencement of assignees, 
this suit, the plaintiff was from the time of his being so committed 
as aforesaid, continually, and at the time of the commencement of 
this suit, kept and detained in the said prison under and by virtue 
of the same ; and the defendants Airther say, that after the plaintiff 
had been so committed as such prisoner as aforesaid, and whilst he 
was such prisoner as aforesaid, and before the committing, by the 
defendants, of the grievances in the said first count mentioned, 
to wit, on the 30th of April, 1845, the plaintiff was, under and by 
virtue of a certain writ of habeas corpus ad satisfaciendum, brought 
before the Court of Exchequer, and wa^ remanded to and charged 
in execution in the said prison, at the suit of William Thurmott, 
for a certain debt of 48/. theretofore recovered by the said William 
Thurmott, against the now plaintiff, and also for the sum of 
11/. 12*. Sd. for damages and costs, under and by virtue of which 
said charging in execution the plaintiff was kept and detained in 
the said prison thenceforth continually until and at the time of the 
commencement of this suit. The plea went on to aver that the 
now plaintiff did not, within twenty days next after he had been 
so charged in execution at the suit of the said William Thurmott 
as aforesaid, or at any time after he, the now plaintiff, had been so 
charged in execution as aforesaid, and before the making of the 
order hereinafter mentioned, make satisfaction to the said William 
Thurmott for the said debt and damages, costs and charges, or 
any or either of them, or any part thereof, and thereupon after- 
wards, and after the expiration of the said twenty-one days, and 
after the committing by them, the said defendants, of the griev- 
ances in the declaration mentioned, and before the commencement 
of this suit, to wit, on the 10th of March, 1846, the said William 
Thurmott, so then being such creditor of the plaintiff as aforesaid, 
did file, according to the directions and provisions of the act of 
Parliament, a petition in the Court for the Relief of Insolvent 
Debtors, for a vesting order, that such order was accordingly 
made, and that by virtue of the same, and of the act of Parlia- 
ment, the causes of action in the declaration mentioned, and each 
and every of them, became thenceforth and hitherto have been, 
and now are, vested in the provisional assignee. Verification. 

To this plea the plaintiff demurred. 

There was a similar plea to the second cotmt, to which the 
plaintiff also demurred. 

Peacock (with him Paierson), for the plaintiff. — The plea to the 
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Wbthbrell first count is clearly bad. The allegatioa allies the arrest and 
^* Imprisonment of the plaintiff, which is a cause of action which 
AND AsremisB. would not pass to his assignees. The defendants must show that 
— the whole cattse of action in that count passes to the assignees : 
1850. (^Brewer v. Dew, 11 M. & W. 625; Rogers v. Spence, 12 CL & F. 
Tnsolffen^—. ^00; Beckham y. Drake, 11 M. & W. 315 ; Margetti v. WiBiamsy 
Beneficed der- 1 B. & AdoL 415.) The plca to the sccoud couut IS also bad ; 
gymat^wkai although the injury therein alleged might be to personal property 
'^**'pi^to 3^^ i^ would not pass to assignees. The 55th section of the 
ataigneet, 1 & 2 Yict. c 110 cnacts, ** That nothing in this act contiuned 
shall extend to entitle the assignee or asagnees of the 
estate and effects of any such prisoner, being a beneficed clergy- 
man or curate, to the income of such benefice or curacy, for the 
purposes of this act : provided always that it shall be lawful for 
such assignee or assignees to apply for and obtain a sequestration 
of the profits of any such benefice, for the payment of the debts 
of such prisoner.*' The cause of action alleged in the declaration 
is the preventing the insolvent receiving the profits of the living 
before the insolvency occurred. These profits remaining in the 
hands of the sequestrator the assi^ees are now entitled to, and 
they are therefore in a better position than if the money had been 
received by the plaintiff. 

H, Hill, for the defendants. — The first count is a tort, founded 
on a contoict, and the cause of action passed to the assi^ees. 
This case falls within the general rule ; tne cases in which it has 
been held that the right of action for a breach of contract, does 
not pass to the assignees, are cases where the gist of the action is 
not the pecuniary damage, but the injury to the feelings. The 
second count is also good : the cause of action is the danu^e sus- 
tained by the loss of the profits of the benefice, which would pass 
to the assignees ; it is not any personal injury to the plaintiff, it is 
therefore good: {Smith v. fVhetherett, 17 L. J. 57, Q. B. was 
cited.) 

Peacock, in reply, cited Godefroy v. Jay (7 Bing. 413) ; Bishop 
V. Hatch (1 A. & E. 171) ; The Dippers at Tunbridge Wells (2 Wils. 
414) ; Vansandxm v. Crosbie (3 R & Aid. 13.) 

Cur, adv. vult* 

Judgment. — June 24. 

Talfoubd, J., now delivered the judgment of the court, and, 
after stating the pleadings as above, proceeded as follows : — The 
question raised on arguing the demurrer was, whether the causes 
of action in the first and second counts re^ectively mentioned, 
passed to the assignees under the Insolvent Debtors' Act ? This 
subject has been recently fully discussed in the two cases of Rogers 
V. Spence (13 M. & W. 671), and Beckham v. Drake (11 M. & W. 
315), both of which were carried by writ of error to the House of 
Lords, the former of which is reported in 12 CL & Finn. 700, and 
the latter in 13 Jurist, 921, and we think it unnecessary to 
enter at present into any further discussion of the principles on 
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which the question has been decided. The only thing required is Wbtbbrkll 
to apply the rule given in those cases to the present. In the ju^^s 
former^ it was held that a cause of action arising out of a personal and another. 

wrong, for which the party would be entitled to a remedy, whether 

his property were diminished or impaired or not, would not pass to ^^^' 
the assignees. Now, in the first count of the declaration it is said, inaoheat— 
that in consequence of the negligence of the defendants, judgment ^^'*^^*^^?^ 
was obtained against the plaintifi^, and on that he was brought ^H^^^aoum 
before the Court of Exchequer by virtue of a writ of habeas pass to 
corpus, and remanded to the Queen's prison, charged with the ofng^*^' 
amount for which the judgment was obtained. This is certainly a 
personal wrong, for which he would be entitled to a remedy wholly 
irrespective of any pecuniary loss. Accordingly, we hold that it 
did not pass to the assignees, and the plea to the first count is 
bad. In the other case of Beckliam v. Drake (11 M. & W.) it was 
held, that where a pecuniary loss and damage is recovered, it does 
pass to the assignees, though such pecuniary loss may produce some 
inconvenience to the parties. Now, the second count of the 
declaration does not aver that the now plaintiff sustained by reason 
of the negligence imputed to the defendants, any x)ther damage 
than the loss of the rents, tithes, oblations, obventions, and 
sequestrates; and as that, according to the last- mentioned case, 
did pass to the assignees, the plea to that count is therefore good, 
and the judgment on that is for the defendants. Judgment, there- 
fore, will be for the plaintiff on the demurrer to the plea to the 
first count, and for the defendants on the demurrer to the second 
count. 

Judgment for the plaintiff on the plea to the first county and for 
the defendants on the plea to the second count. 



178 INSOLVENT COUBT. 



MIDDLESEX. 
Brentford, SepteTiber, 1850. 
(Before A. Amos^ Esq.) 
Emhebson v. Ejno. 

* Schedule. 

An insolvent who has scheduled a debt of more than 5L cu being less than 
51, is still liable to his creditor for the amount, and if he has come into 
property/ since his insolvency , the court wHl order immediate payment, 

THE plaintiff in this action^ a tradesman at Twickenham^ 
sought to recover 6Z. 7s. of the defendant^ a retired captain 
of the British service. 

The plaintiff having deposed to the delivery of the goods, the 
defendant pleaded that he was not liable to be called upon to pay 
the debt^ inasmuch that he had a protection from the Insolvent 
Court, which he had passed through in February, 1849, and 
he handed in his discharge. The office copy of the defen- 
dant's schedule was then produced, by which it appeared that he 
had scheduled Mr. Emmerson for the sum of 4/. 2s, 

Woodyatt urged that it was a constant practice of insolvent 
petitioners to schedule the creditors under 5£, by which course 
they evaded service of notice to their creditors, and also escaped 
some additional expense. The defendant had, by his own admis- 
sion, acknowledged that he owed the 6Z. 7«., and had scheduled 
Mr. Emmerson under 5L As he had not complied with the pro- 
visions of the Insolvent Acts, he (Mr. Woodyatt) now called on 
His Honour to carry them out. 

His Honour observed that it was dear Captain King had not 
complied with the provision in the insolvent laws, and had in this 
instance put himself out of their protection. He must give a ver^ 
diet for the plaintiff. 

The defendant pleaded for time, when 

Woodyatt acquainted His Honour that defendant had through 
his marriage lately come into the possession of property. 

His Honour upon this information immediately ordered payment 
forthwith. 
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MIDDLESEX. 

Shoreditch, October 12, 1850. 

(Before Mr. Serjeant Storks.) 

Brock v. Yarnold. 

Iruclvency — ProtecHon — Jurisdiction of County Court 

A judge of the County Court has jurisdiction to commit an insolvent for 

non-payment of instalments under an order of the courts before the final 

order in insolvency, and after protection granted, 
AjfudgmenJt summons under the County Courts Act is not process within 

the meaning of the Insolvent Acts, 
A protection/or a limited time, granted by the Insolvent Courty is not a 

bar to proceedings in the County Court, 

THE defendant was sued in this court in June last^ and an order 
was made for payment of the debt, 3/. 10^. 10^ She had 
previously filed her petition in the Insolvent Court, and obtained 
an interim order. A judgment summons was subsequently issued^ 
and the 8th of August was named for the hearing. 

Buchanan now contended that the defendant, having filed 
her schedule in the Insolvent Court, under the 5 & 6 Vict, 
c 116, and the 7 & 8 Vict. c. 96, and obtained her protecting 
order, the jurisdiction of the County Court was null and void, and 
that the court was estopped from committing her to prison. The 
protecting order in express terms set forth that the party is pro- 
tected from all process whatevevy either against the person or pro- 
perty, of every description ; and section 4 of 7 & 8 Vict. c. 96, vested 
the whole of the insolvent's present and future estate in the provi- 
sional assignee. Upon that state of things the defendant came up 
to be heara upon her petition at the Insolvent Court, on whicn 
occasion a day was named for her final order, and on that hearing 
the court adjourned the hearing from three months to three months, 
giving the insolvent an opportunity to pay 5/. a month in gradual 
liquidation of her debts. The insolvent had now no property what- 
ever, nor could she acquire any, for until her debts were paid, all 
her debts belonged to the provisional designee ; and it was only upon 
condition that she kept up her payments that the Insolvent Court 
would renew her protection. If she were to pay the debt now 
sought to be recovered, such an act would be considered as a frau- 
dulent preference against the rest of the creditors, and her petition 
would Be dismissed. It was clear that the framers of the County 
Courts Act contemplated a party who was or had been in a position 
to pay since the debt was contracted, when they delegated to, the 

y2 
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Bbock judge the power to commit ; for the 99th section distinctly set 
„ *' forth, that if it shall appear to the judge that the defendant has or 

' has had the means to pay^ it shall be lawful for such judge to order 

1850. the defendant to be committed. Now what was the position of this 

- "J party ? All her property was confiscated. How, then, could it 

Prv^^^ K>e said that she had the means to pay? Besides, the same 

Jurisdiction of care was taken of this creditor by the Insolvent Court, as was 

County Court, taken of all the other creditors, and he would participate in 

the dividend, when declared, with the rest of the creditors. To 

comply with this creditor's request to commit the defendant 

would have the effect of disenabling her to comply with the 

order of the Insolvent Court, the result of which would be 

the dismissal of her petition, whereby the means of exercising 

her talents for the benefit of her creditors, as well as providing 

for her own and her children's existence, would be entirely cut 

away from her; the principles of the insolvent laws would be 

violated, and would no longer be of any benefit, except to deceive 

the unfortunate debtor who was induced to file his petition, under 

the delusive hope that the learned commissioner is empowered hj 

an act of Parliament to protect him £rom imprisonment. It 

was submitted that His Honour had no power to commit the 

the defendant, and that the summons ought to be dismissed. 

His Honour said, as the (j^uestion raised was one of considerable 
importance, he would defer his judgment until he had looked into 
the various acts of Parliament which had been cited. 

Judgment. 

At a subsequent sitting of the court, his Honour gave judgment 
as follows: — I am to consider in this case whether I nave the power 
to commit the defendant. It is important that I should specify 
dates. On the 11th June, 1850, the defendant filed her petition 
under the Insolvent Act for protection. On the 22nd of the same 
month a summons was heard, and an order made for payment of 
3Z. 10*. lOd., and 14«. 4d. costs, on or before the 22nd of July then 
next. The defendant came up to the Insolvent Court on the 3rd 
of July, and the 24th was the day appointed for the final hearing. 
No final order has yet been made ; but protection was given to her 
for three months, an order being made for payment of 5i per month 
to the provisional assignee of the Insolvent Court. On the 8th of 
August a judgment summons was heard by me, and adjourned ; 
it being contended that I had no power to commit under the act of 
Parliament by which these courts have been established ; it was 
urged that such a course would be in contravention to the Insol- 
vent Acts, which gave power to discharge parties from all debts 
inserted in the schedule. Upon these facts and these dates I have 
to give my opinion. I have just adverted to the fact that there is 
no final order in this case ; which I consider of importance in the 
particular case ; but I consider also the question of general and 
independent jurisdiction involved, and I have taken time, therefore, 
to c<vifer with one of my learned brothers, and to look into the acts 
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of Parliament. It is a question involving punishment and liberty^ Brock 
and in which the debtor and creditor are at variance. Two great ^ ^' 

systems have been created by these acts of Parliament ; and the 

question is, whether they can be made coadjutory, and act together, i860. 
and assist one another ; or if not, which is to prevail ? This makes jngoh^^ 
it necessary for me to take a view of the Insolvent Acts, and also Protection— 
of the County Court Act of 9 & 10 Vict It is quite clear that Jurisdiction of 
the object of the Insolvent Acts was to secure the liberty of the ^^""'^ ^^"^' 
debtor, and protect him from imprisonment as to all debts inserted 
in the schedule, if he had fairly and honestly given up his property 
for distribution amongst his creditors. It is to be remarked that 
at the time the Insolvent Acts passed, the 9 & 10 Vict, had not 
passed, and probably had not been contemplated : and it might be 
very easy to carry out the Insolvent Statutes, had not the 9 & 10 
Vict, passed since. With respect to the 5 8i^ Vict. c. 1 16, amended 
by the 7 & 8 V5ct. c. 96, it is perfectly clear that the object was, 
as explained by the preamble, to protect debtors from all ^^ process^ 
involving their personal liberty, who had not been guilty of fraud, 
or gross or culpable negligence, and that such parties were to be 
reheved with certain exceptions. And that word '^ 'processy' involves 
in it mainly the question, namely, whether it embraces a commit- 
ment summons under the 9 & 10 Vict. c. 95 ? I am of opinion it 
does not. But I will proceed with the analysis of the statutes. 
By section 4, a final, order may be granted ; section 5 enables the 
commissioners to renew protection, and section 10 bars all suits : — 
it does not expunge the debt, but expresses that it shall be a suffi- 
cient plea in bar. But the last point does not arise in this case, as 
the defendant did not plead the insolvency ; and no person can 
avail himself of that act unless it is pleaded in answer to the 
action itself. But even if pleaded, the plea could not be sustained 
unless there were a final order — which exists not in this case. 
And even if there were a final order, and the party had no oppor- 
tunity of pleading it, still the question arises whether he can be 
committed to prison under 9 & 10 Vict. c. 95, notwithstanding the 
^h^ Vict. c. 1 16, as amended by the 7 & 8 Vict. c. 96. A final order 
under the latter statutes protects a party from all process in respect 
of the several sums due at the filing of the petition, and section 26 
extends it to all process against payment of the various sums of 
money so inserted in the schedule. There has been a question 
raised under the new Bankruptcy Act, in which one of the learned 
commissioners doubted whether a party could not be committed 
for contempt for not paying a sum of money ordered by the Court 
of Chancery to be paid : but that is merely to enforce a payment, 
and does not involve punishment for fraud. From this summary 
of the Insolvent Acts, I am of opinion the defendant, if not guilty 
of fraud under those acts, womd have been entitled to her dis- 
charge. Then arises the question under the 9 & 10 Vict. c. 95, — 
if that and the Insolvent Acts can be reconciled, and if not, which, 
in this case and in this court ought to prevail? I now proceed to 
consider more in detail the 9 & 10 Vict. c. 95. That act was 
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Brock passed for the more easy and speedy recovery of small debts, and 
*• gives to the creditor increased power to recover such debts. The 

^f!!l"*' machinery of the County Court Act, is, in my opinion, incompa- 
1850. tible with th6 Insolvent Acts. But in this case, the main ques- 
ifuohmoH^ tion is, whether there is a power reserved to this court contrary, 
^^^^^ I admit, to the policy of the 5 & 6 Vict. ? a power intended for 
JurUdMUkn of another purpose, which is not at all destroyed or affected : and 
County CoHTt ^jj^^ depends upon the construction that shaD be given to the 
County Court Act, in reference to the right of commitment, not- 
withstanding the Insolvent Act. The object of the former was 
clearly to enforce the payment of small debts ; but independently 
of that, the question is, whether the power still remains to commit, 
and whether a judgment summons and commitment are process? 
There are two great systems which the Legislature has created : — 
the first protects the insolvent from imprisonment, the other 
enforces the payment of his debts, and punishes fiSr improvidence 
or fraud, according to the discretion of the court, and gives power 
to bring into court the party, to answer for such improvidence or 
fraud. It arms the court with immediate power on the hearing of 
the original summons; to commit for fraud then and there ; it gives 
also, the power to the court to commit for the same cause on the 
hearing of the judgment summons, upon an inquiry into the defen- 
dant's means and conduct, and gives throughout discretionary 
power to commit. How can this be considered process^ which is in 
the hands and at the will of the court. Assume, for a moment, 
that an insolvent has had the means to paj, and has not paid. If 
it be contended- that the County Court cannot commit, then the 
act of Parliament would be to that extent nugatory. It cannot 
be said that an insolvent in all cases has not the means to pay, 
although taking the benefit of the Insolvent Act ; and it is neces- 
sary to bear in mind that, although he puts in his schedule his 
debts, the debt is not expunged, nor are his future effects dis^ 
charged. The question is, whether this court has taken from it 
the power of inquiry, when there has been no insolvency pleaded, 
and where a judgment summons has been issued, whether this 
court is utterly powerless to commit, notwithstanding the party 
may be guilty of fraud, and having the means to pay ? which he 
may have independent of his future property, which is vested in 
the official assignee. The act of Paniament is strong in many of 
its terms. The 99th section enacts, *^ that if a de&ndant shall 
not attend, as required by the summons, or shall, if attending, 
refuse to be sworn, or if he shall not make answer touching his 
estate and effects, and the circumstances and manner under which 
he contracted the debt, to the satisfaction of the judge, or if it shall 
appear to such judge, by the examination of the defendant, or by 
any other evidence, that such defendant incurred the debt under 
false pretences, or breach of trust, or has wilfully contracted such 
debt or liability, without having had at the time reasonable expec- 
tation of being able to pay the same, or shall have made any gift 
or transfer of any property, or shaU have concealed the same with 
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intent to defraud his creditors/' &C9 '^ and it shall appear to the Bbock 
satisfaction of the judge that the defendant has then, or has had _ ^* 

since the judgment, sufficient means and ability to pay the debt or 

damages recovered against him, either altogether, or by any instal- I850. 

ment or instalments, which the court in which the judgment was foZL-, 

obtained shall have ordered, and that he has refused or neglected p^u^L-- 

to pay the same as so ordered, it shall be lawful for such judge, if Juriadictian of 

he shall think fit, to order that any such defendant may be com- ^<'**»*y ^^""^ 

mitted to prison for any period not exceeding forty days." The 

question is, whether one act takes away the discretionary power of 

the other ? The 101st section enacts, that the judge shall have 

power to examine and commit to prison at the hearing of the 

cause. Then comes a very important clause, namely, the 102nd, 

and that enacts, that, whenever any order of conmiitment shall 

have been made, the derk shall issue a warrant of commitment 

directed to one of the bailiffs of anv County Court, who shall be 

empowered to take the body of the person agunst whom such 

order shall be made ; and the gaoler of the prison mentioned in 

any such order shall be bound to keep the de^ndant therein until 

discharged under the provisions of this act. And then it goes on 

to say : " And no protection, order, or certificate, granted oy anjr 

Court of Bankruptcy, or for the relief of insolvent debtors, if 

obtained after such order for imprisonment is made, shall be avul- 

able to discharge any defendant." It has been sud elsewhere, 

that that clause only contemplates a party not in custody. What 

then ? That is this case, and leaves the question where it was^ 

and I do not imderstand the distinction. If the gaoler has the 

power to take him, he has the power to keep hun. There ie 

another clause which ought to be adverted to, and which alone has 

created a doubt in my mind, viz., clause 110, and which is to this 

effect, that a debtor may be discharged upon payment of debt and 

costs. In a discussion in another place, it struck me as singular 

that this clause was not adverted to. That clause is open to an 

argument, and the difficultv that has occurred to me is, whether 

that clause does not show miprisonment to be in the nature of an 

attachment for the enforcement of the debt? Taking the whole, 

however, together, I think there is a power vested in uie judge to 

commit, notwithstanding the Insolvency Acts and protection order ; 

still bearing in mind that there is no final order. It was argued 

in the case allued to, that it was nonsensical to give the discharge 

to an interim order, and not to the final order. My idea is that 

the final order alone gives permanent protection; out I am of 

opinion even, that does not give protection arainst a commitment 

by this courit Be that as it may, no final order has been granted 

m this case. Looking at the policy of the County Court Act, I 

think this is not a case contemplated by the Insolvent Acts. The 

County Court Act is a new and subsequent system, vesting in the 

court the power to punish fraud, and to commit even the party on 

the hearing of the original summons. I am of opinion a judgment 

summons under this act is not ^^ process "within the meaning of the 
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Bbock Insolvent Acts ; — that the defendant may be committed for non- 
Yarnold attendance — for fraud — for having had the means to pay since the 

' original jud^ment^ and not having paid ; and whicn means (the 

1850. debt not having been extinguished by the Insolvent Act), do not 
Truohencv— pass to the provisional assignee : and of which instances can be 
Protection^ easily supplied, and will readily occur. At the same I am of 
Jurisdiction of opinion tnat the final order does not put an end to the jurisdiction 
County Court, ^f ^j^g County Court in this respect Looking at this case, I con- 
sider the court has the power to commit, but I will not make an 
order of commitment until I hear the circumstances of the defen- 
dant. It may turn out that she has nothing ; but I hold that I 
have the power to exercise my discretion. It is one thing to have 
the power to commit, another to exercise it, and in this case it may 
turn out, i^pon investigation, that the whole of the defendant's effects 
are vested in the official assignee, and that she is totally deprived 
of the means of payment, and has no other means of payment in 
her power than that which had been ordered by the Insolvent 
Court 

The defendant subsequently applied to the Lord Chief Justice 
for a writ of prohibition, and His Honour adjourned the further 
consideration of the case sine die. 



COUET OF EXCHEQUER. 

JEaster Term, 1850. 
Hakdikg, Assignee, v. Tingey. 

Bill of sale — Validity of-^Insolveney — TVtwcr — Costs — 1 Sf 2 Vict, 

c. 110, s, 61. 

Trover by the assignee of an insolvent. 

Ptecty that insolvent was not possessed. 

The plaintiffs to prove that at a certain time the insolvent was possessed, 
put in evidence a bill of sale, by which the insolvent professed to assign 
an absolute right to the property in question to the defendant, and then 
proceeded to show that such bill of sale was fraudulent. 

A verdict was returned for the plaintiff. 

Held, that the Master was right in allowing the plaintiff the costs of 
impeaching the bill of sale. That the 6lst section of the I ^2 Vict 
c. 110, does not apply to an absolute bill of sale, but only to a condi- 
tional bill of sale, and that therefore the plaintiff was entitled to give i 
evidence of the fraudulent nature of this document. 

MARTIN, Q. C, showed cause against a rule calling upon the 
plaintiff to show cause why the Master should not review his 
taxation. In this case an action of trover had been brought bj 
the assignees of General Bacon, an insolvent, to recover certain 
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household furniture which had been conveyed to the defendant by Habdino 
an absolute bill of sale. The first count in the declaration alleged ^' 

the goods to be in the possession of the insolvent. The second, rsasY . 
that they were in the possession of the assignee. Pleas, first, not 1850. 
guilty; and to first and second counts respectively, not possessed. «.«~77V_ 
The defendant claimed the goods as his property under the bill of ttov^— Costs. 
sale, to which the plaintiiF replied that the bill of sale was frau- 
dulent. At the trial before Pollock, C. B., at the Middlesex 
sittings after Trinity Term last, the plaintiff put in evidence a bill 
of sale of the goods in question, dated 24th July, 1847, to prove 
that the insolvent was at that time possessed of them, by which 
it appeared that in consideration of 375/. the insolvent bargained 
and sold the furniture to the defendant and others, ^^ to have, hold, 
and take the furniture to them for their absolute use and benefit," 
and since the insolvent's imprisonment the defendant had sold the 
goods, and a number of witnesses were called to prove that the 
bill of sale was fraudulent. The plaintiff recovered in the action, 
and the Master allowed, on taxation, the costs of the witnesses to 
prove fraud, which amounted to about 200/. The defendant then 
obtained this rule. It was now contended that the Master was 
right in allowing the costs. The bill of sale standing unimpeached 
would have been an answer to the action — the witnesses to prove 
fraud were, therefore, necessary. He cited Hunt v. Robins (2 Gale 
& Dav. 646, 3 Q. B. 300.) 

Sir F. Thesiger^ Q. C, contrA. — The bill of sale was no answer 
to the plaintiff's claim, and it was, therefore, immaterial whether 
that was fraudulent or not The 61st section of the 1 & 2 Vict, 
c. 110, (a) was a complete answer to the defendant's claim under 
the bill of sale, and the evidence therefore was unnecessary, and 
that being so, the defendant ought not to be compelled to pay these 
costs. The question is, whether the plaintiff was justified in 
incurring the expense of impeaching the bill of sale. 

Pollock, C. B. — The rule in this case must be discharged. 
We are bound by the construction put upon this section by the 
Court of Queen's Bench. The case of Hunt v. Robins was decided 
upon demurrer, and might have been taken to a higher court. 
Without, therefore, offering any opinion on the construction of the 
act of Parliament, I think that where there is a decision of a 
court of co-ordinate jurisdiction, we ought to be bound by it, 
especially in a case where, if our conclusion is wrong, it cannot be 
reviewed. 

(a) The Gist section of the I & 2 Vict c 110, enacts, "That in all oases where the 
prisoner whose estate shall have heen vested in the sud provisional assignee under this act 
shall havfe executed any warrant of attorney to confess judgment, or shall have given any 
cognovit acftofiein, or bill of sale, whether for a valuable consideration or otherwise, no person 
shall, after the commencement of the imprisonment of such prisoner, avail himself or herself of 
any execution issued or to be issued upon any judgment obtained, or to he obtained upon snch 
warrant of attorney or cognovit actionem^ or of such bill of sale, either by seizure and sale of 
the property of such prisoner, or any part thereof, or by sale of such property theretofore 
seized, or any part thereof, but that any person or persons to whom any sum or sums of money 
shall be due in respect of any such warrant of attorney or cognovit actionem^ or of such bill 
of sale, shall and may be a creditor or creditors for the same under this act." 

Z 
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Hasdino Parke, B. — I think it was only a proper precaution taken by 
^' the plaintiffs to be prepared to prove that this bill of sale was 



fraudulent, and therefore void. I have no doubt as to the pro- 

1850. priety of the decision of the Court of Queen's Bench. The section 

B'U 'Ts'le^ ^^ question only applies to conditional bills of sale. An absolute 

Trowr-^Cosu. ^lU of Sale is Valid, whether the vendee avails himself of it previous 

to the insolvency or not. 

Rolfe, B., concurred. 

Rule discharged with costs. 



COURT OF EXCHEQUER. 

November 16, 1850. 
Harvey v. Hudson. 

Case against the keeper of the Qtieen*s Prison — Habeas corpus — Not 
guiltg by statute — Discharge under 1^2 Vict, c. 110 — Warrant 

Case against the keeper of the Qtieen*s Prison for not having the body 
of a debtor before the court, pursuant to a habeas corpus ad satisfa- 
ciendum. Plea, not guilty by statute. A debtor in the custody of the 
defendant petitioned the Insolvent Court for his discharge under 1^2 
Vict, c, 1 10, s. 36. TTie vesting order was made on the 7th January. 
On the 27th March the plaintiff" sued out a habeas corpus ad satis- 
faciendum, returnable on the 15th April. On the Sth April the petition 
came on for hearing, and an order was made for the insolvents dis- 
charge; and on the same day a warrant of discharge was tnade 
directing that, as to plaintiff's debt, he should be discharged as soon as 
he should have been in custody for three months, to be computed from 
the date of the vesting order, 7th January, which time had then 
expired, and he was accordingly discharged. The defertdant on the 
\6th April returned to the writ of habeas corpus, that the debtor was 
discharged by a warrant of the Insolvent Court. 

Held, that defendant might plead *' not guilty by statute,*^ and give the 
act and the special matter in evidence, under 1^2 Vict. c. 110, s. 110. 

TTiat the warrant, although ungrammatically expressed, was not void, but 
meant that the debtor should be discharged forthunth. 

That the defendant was bound to discharge the debtor, and had no 
authority to enforce his presence on a future day, so as to produce him 
at die time of the return of the habeas corpus, and, therefore, that his 
return to that torit was good. 

THIS was an action in case against the keeper of the Queen's 
Prison. The declaration stated that the plaintiff, by the 
judgment of the court, had recovered against one W. P. Hallows 
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a debt of 20^ Is, ^^d.^ and 24/. Ids. Sd, damages; that Hallo ws^ Haryrt 
being then a prisoner in the Queen's Bench Prison, of which the ^• 

defendant was the keeper, the plaintiff sued out a habeas corpus * 

ad satisfaciendum, directed to the said keeper, directing him to have 1850. 

Hallows before the Barons of the Exchequer, to satisfy the plain- 

tiff his debt and damages; that the defendant suffered Hallows to juibeascorpus-^ 
be at large, and had not his body according to the exigency of the Not guilty 
writ, and returned to the court that Hallows was discharged out ^J^^^ 
of his custody by the warrant of the Insolvent Court, and that toamwiu 
Hallows was not in custody at the suit of the plaintiff, nor 
had he surrendered, or been produced before the Barons of the 
Exchequer. 

Plea, '^ Not guilty by statute.'' 

At the trial at the sittings for London, before Martin, B., the 
defendant obtained a verdict. 

Baddeley moved for a new trial, on the ground of misdirection. 
The plaintiff was a linendraper in the Westminster-bridge-road, 
and in the course of last year a person named Hallows became 
indebted to him in a sum of about 20/., for which an action was 
brought in the Court of Exchequer. The plaintiff had for some 
time been unable to find out the address of Hallows till, in the 
early part of this year, he received notice that he was in the 
Queen's Bench prison, and about to apply for his discharge under 
the Insolvent Debtors' Act On the 2nd of January, Hallows 
signed his petition for his discharge under 1 & 2 Vict, c 110, s. 35. 
On the 7th the vesting order was made, and on the 4th of March 
the insolvent filled his schedule. On the 27th of March the 
plaintiff sued out a writ of habeas corpus ad satisfacienduniy return- 
able on the 1st day of Easter Term, viz., the 15th of April. On 
the 8th of April the insolvent's petition came on for hearing, when 
an order for his discharge was made, and on the same day, no 
detainer having been lodged against the prisoner, a warrant 
of discharge was made, and duly served at the Queen's Bench 
Prison on the 9th, when the prisoner was discharged. On 
the 15th of April the defendant returned to the writ that Hallows 
was discharged out of his custody, as to the detainer of the plaintiff, 
on the 9th of April, by a warrant of the Insolvent Debtors' Court. 

This warrant was in the following form : — 

" Upon adjudication duly made nerein, it is ordered that the 
said prisoner shall be discharged from your cu&toAj forthwith as to 
the detainer of W. G. Smith, and that the said prisoner shall be 
discharged from your custody as to the detainer of J. Harvey, at 
the period of three calendar months, to be computed from the 7th 
day of January^ 1850, being the time of making the order vesting 
the estate and effects of the said prisoner, pursuant to the statute 
in that behalf. And for so discharging the said prisoner from 
custody as to the several detainers respectively, this shall be your 
sufficient warrant. 

" By the Court. 

*' To the Gaoler or Keeper of the said gaol." 

z2 
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Habvet At the trial it was contended for the defendant that he was 
^' justified and bound to set the debtor at liberty at the expiration of 

H^Dsojf. ^jj^ perio<l for which he had been remanded ; but the plaintiff 
1850. submitted that he ought to have allowed the plaintiff an oppor- 

tunity to apply to the court ; it was also objected that the defence 

habewt^rpm-- c^^ld not be given in evidence under the plea of '* Not guilty by 

Not guilty statute.*' The learned judge directed the jury that the defendant, 

hf '.^^^ as keeper of the prison, was not bound to look to the adjudication ; 

^^J^ he had merely to look to the warrant, and his duty was to obey 
the order of the court, and his return therefore was proper. He 
also ruled that the plea was strictly in accordance with the pro- 
visions of the act of Parliament, which enacted that the officers 
should be indemnified for whatever they did in obedience to the 
courts, and if any action should be brought in respect of such 
discharge of duty, such persons were empowered to plead the 
general issue, and give the special matter in evidence. Upon this 
direction the jury found a verdict for the defendant. It was now 
contended that this direction was wrong. 1st. The defendant was 
not entitled to plead the general issue, and give this evidence 
under it. 2nd. Even if he were so entitled, the order coiild not 
operate as an order for the immediate discharge of the prisoner 
from the suit of the plaintiff, and whatever might be the effect of 
the warrant, it was the duty of the defendant to produce the body 
of the prisoner in obedience to the writ of habeas corpus. The 
adjudication is already bad, for it directs the debtor to be kept in 
prison for three months from the date of the vesting order, which 
period had expired at the date of the adjudication. It is insensible 
and nonsensical: (I & 2 Vict, c 110, ss. 75, 76, 78.) Thomas v. 
Hudson (14 M. & W. 353); and fVatson v. Bodell (14 M. & W. 57) 
were referred to. 

Pollock, C.B. — This case is free from doubt, therefore no 
rule will be granted. The question is, whether this defence was 
open to the defendant under the plea of the general issue, and if 
so, whether the defence is good. I not only think it is so open, 
but I am inclined to think that even without the statute the 
defendant might have proved that the prisoner was not in his 
custody on the return day. Yet, without giving any opinion on 
that point, it is enough to say that this justification was open to 
the defendant under the 110th section of 1 & 2 Vict, c 110. Now, 
is this in law a good defence? On this point it is argued that the 
warrant is void and insensible, inasmuch as it ordered the defen- 
dant to discharge the prisoner at a future period, which period 
having reference to the date of the vesting order, had at the date 
of the warrant elapsed. No doubt the warrant was ungrammatically 
expressed, but it must be taken to be only an extraordinary and 
unusual way of directing the defendant to discharge the prisoner 
forthwith in respect of the plaintiff's detainer, as well as other 
debts. It is an order to-day to do an act at a future day, which 
intervening space of time, by calculation, is found to have expired 
yesterday. That reduced into practice is an order to do the thing 
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at once. The gaoler could onlj look to the warrant, and if siich Harvet 

was the true effect of that instrument, it did not signify what the ^ 

form of the adjudication might be. This certainly seems to be a ^^^ ' 

form that ought not to be adhered to. It is likewise contended 1850. 

that the defendant was bound to produce the body of the prisoner jj-ZZ"^ 
in obedience to the* writ of habeas corpus. On this there can be habeoMoorpui— 

no doubt that, as he was bound to discnarge the prisoner, he had NotguUty 

no authority to enforce his presence at a future day, and he could ^j^^^^ 

only make the return to the writ which he did make^ namely, that wamJu^ 
he had him not in custody on the day named in the writ, inasmuch 
as he had been discharged by the warrant of a court of competent 
jurisdiction. 

The rest of the court concurred. Rule refused. 



INSOLVENT COUKT, DUBLIN. 

Marchy 1851. 

(Before Mr. Comhissiokeb Baldwin.) 

Re Allen. 

Accommodation bill — Contracting a debt vnthout probable means of 

payment — Evidence of fraudulent intent. 

Accepting an accommodation biU at a time when the acceptor is unable 
to pay his debts contracted fw valuable consideration^ is contracting a 
debt without probable expectation of paying the same ; and allowing 
the principal who received money for the bill to sell his chattels arid 
leave the country vnthout informing the parties who discounted the bUly 
toill be deemed evidence of an original fraudulent intention. 

THE insolvent was supported by Creighton, and opposed by 
Phillips^ and Levy^ for the Royal Bank, under the following 
circumstances : — It appeared that he resided with his brother in 
the county Meath, who was a farmer and grazier, which business 
the insolvent also followed. A bill for 700/. was drawn by his 
brother, and accepted by him, for which the Boyal Bank gave 
cash. This bill was renewed once or twice, and on each occasion 
accepted by the insolvent, his brother being the drawer, and, 
whilst the last renewal was running due, the brother sold all his 
farming stock and chattels by auction, and absconded to America, 
without the insolvent ever having informed the bank of what he 
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Be AiAJssf, was doing. The insolvent himself was then arrested on a fiat or 
r~ judge's order, as it was apprehended that he intended to follow 
.' his brother to America ; and he now came before the court to 



Accommodation seek his discharge. 
bUir-MeaM 'j'jjg opposing counscl contended, first, that accepting an acom- 
FtmS, modation bill that the party was not prepared to pay, or at a time 
when he was unable to pay his other debts, was contracting a 
debt under the 68th section of the act (English analagous, 1 & 2 
Vict. c. 110, s. 78), without probable expectation of payment; 
and, secondly, that omitting to inform the bank of his brother 
selling his chattels, and going to America, was evidence of an 
original intention to obtain the money fraudulently. 

CreightOHy for the insolvent, contended that the renewals of the 
bill ought to have led the bank to watch more closely, and inquire 
more particularly into the solvency of the parties. If they had 
not renewed the bill, they might have sued the brother, and 
recovered the amount before he left the country. The loss arose 
from their own laches : they were unable to tr^e a shilling of the 
proceeds of the bill into the possession of the insolvent, and his 
schedule had not been falsified, although there was a reference to 
the chief clerk for that purpose. 

The Commissioner was clearly of opinion, that all the facts of 
the case fully sustained the points of opposition that had been 
raised. Th^ interests of trade and the protection of bankers 
required that an example should be made, and he would remand 
the insolvent for sixteen months from the date of the vesting 
order. Insolvent remanded. 



COURT OF BANKRUPTCY, DUBLIN. 

April, 1851. 
He Clendenning. 

Filing petition and schedule in Insolvent Court — Bankruptcy. 

Where a petition and schedule are filed in the Insolvent Court, and after 
the expiration qf two months, and before adjudication there, a com- 
mission of bankruptcy issues against the insolvent, the Bankrupt Court 
wUl not administer his. estate and effects until the petition in the 
Insolvent Court is dismissed and the vesting order vacated. 

THE 3 & 4 Vict c. 107, s. 27 (English Act analogous 1 & 2 
Vict, c 110, s. 39), enacts that the filing of the petition of 
every person in actual custody, who shall be subject to the laws 
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concerning bankrupts^ and who shall apply by petition to the said Re 
court for his discharge from custody according to this act, shall be Clkndennino 
accounted and adjudged an act of bankruptcy from the time of igsi. 

filing such petition; and that any commission of bankruptcy 

issuing against such person, and under which he shall be declared f^*o» *»_ 
bankrupt before the time appointed by the said court, and adver- (^^^^^^ 
tised in The Dublin Gazette^ for such prisoner to be brought up to hankruptcy-^ 
be dealt with according to this act, or at any time within two ^^ismutoL 
calendar months from the time of making any such vesting order 
as aforesaid, whether upon the petition of any such prisoner, or 
the petition of any such creditor as aforesaid, snail have the effect 
of divesting the said real and personal estate and effects of such 
person out of the said provisional assignee ; provided always, that 
the filing of such petition shall not be deemed an act of bank- 
, ruptcy, unless such person be declared bankrupt before the time 
so advertised as aforesaid, or within such two calendar months as 
aforesaid, &c. In the present case, although the insolvent had not 
been discharged by the Insolvent Court, his petition and schedule 
had been filed upwards of two months, when a commission of 
bankruptcy had been sued out against him. It appeared that there 
was chattel property to a considerable amount, which had not 
been taken out of insolvent's possession pending the proceedings 
in the Insolvent Court, and upon adjudication in the Bankrupt 
Court, 

Creiffhton^ for the petitioning creditor, asked His Honour, the 
Commissioner, if he would authorize the property to be removed 
by the messenger, and disposed of before the petition in the 
Insolvent Court was dismissed. The dismissal would, he sup- 
posed^ be a matter of course, inasmuch as the bankrupt had not 
been discharged an insolvent ; if he had been so discharged, the 
dismissal could only take place upon a rehearing: {Re fFabh, 
17 L. T. 55.) 

The Commissioner said, he would not permit the property to 
be disposed of, until the vesting order in the Insolvent Court was 
vacated, as he was of opinion that, inasmuch as more than two 
months had elapsed since it had been filed, and although the in- 
solvent had not taken his discharge, still the Bankrupt Court 
could not administer his estate as long as it remained in rorce. 

On a subsequent day, the bankrupt appeared in the Insolvent 
Court, when his petition was dismissed, as of course, and the 
vesting order vacated. 
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COURT OF COMMON BENCH. 

January 23, 1851. 

Spuegeon (Assignee) v. Tatlob. 

Insolvents goods — Seizure and sale — ^^ After acguired proper^ — 

14-2 Vice. c. 110, s. 59— BiU of sale. 

P.y a tradesman in business^ borrowed of T. the sum of 150/., giving as * 
security a paper writing as follows : — "/, Edmund P., owe Daniel T. 
the sum Of 150/., being money borrowed, and for which I hereby agree' 
to pay interest at 5 per cent, to be paid by me at the end of six months 
from the present date, and to be further regularly paid at the expira- 
tion of each successive period of six months as it nuxy become due from 
time to time, and until the said principal sum of 150/. shaU be repaid 
by me the said D. T. ; and as a security for the repayment of the said 
150/., together with all arrears of interest which may become due, I 
hereby authorize and empower the said D. T. to take and hold pas- 
session of all or any household goods, shop fixtures, stock-in-trade, ^c, 
in my house, situate, Sfc, and in the event of my faiUng to repay him 
the principal sum above mentioned, with interest thereon, then, and in 
that case, I hereby agree that the said D. T. shaU sell and dispose of 
all my household furniture, shop fixtures, ^c, in my house as afore- 
said, and to appropriate the proceeds of the sale thereof, after deducting 
the expenses of such sale, to repay himself the said principal sum, and 
interest J^ T. brought an action for the money lent, P. confessed judg- 
ment, and the sheriff, seven months after the date of the above set out 
paper writing, seized and sold aU the goods he found on the premises. 
A few days afterwards P. petitioned the Insolvent Court, and a vesting 
order was duly made. The assignee brought this action to recover the 
amount received by T. for such goods as were not on the premises^ at 
the date when the paper writing was made, but acquired by the insol' 
vent subsequently : 

Held, that, under this paper writing or agreement, the defendcuU was 
only entitled to the proceeds of such goods and effects as were on the 
premises on the day when the agreement was made. 

THIS was a special case stated for the opinion of this court. 
The plaintiff was the assignee of one Edward Petty, who had 
taken the benefit of the Insolvent Debtors' Act, and the defendant 
was Petty's father-in-law, who had seized and sold the insolvent's 
effects within a month of his petitioning the Insolvent Debtors' 
Court, under an agreement ^ven in consideration of money lent 
six months previously. The declaration was in assumpsit for 
money had and received. The pleas were, except as to 25/1, non- 
assumpsity and as to 25/. payment into court. The plaintiff was 
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duly appointed assignee of the estate and effects of the insolvent, Spdeoeoh 
Edward Petty, on the 7th December, 1847, under the statute (Assignee) 
1 & 2 Vict. c. 110, and now claimed to be entitled to retain the taylob. 

verdict which had been entered for 561, upon the ground that the 

defendant had received that sum to his own use, the same being ^^^^' 
the proceeds of certain goods and chattels which had belonged to Assignment of 
the insolvent, and which he alleged the defendant caused to be goods— Seizure 
sold without having any legal title to do so. It appeared that jy^J^'^g^ 
Petty, the insolvent, was a hair- dresser, who had lived in property. 
Rotterhithe-wall, and who, shortly before the 15th February, 
1847, took premises in Oakley-terrace, Old Kent-road, of which 
he had the possession on that day, but not the actual occupation. 
The insolvent married the daughter of the defendant, and after 
such marriage, and on the 15th February, 1847, the defendant 
lent to the insolvent 150/., and at the time of such loan the 
insolvent signed and delivered to the defendant, as a secuiuty for 
the repayment of it, a paper writing, in the following terms : — 

" I, Edward Petty, of No. 2, Rotherhithe-wall, in the county 
of Surrey, hair-dresser, owe Daniel Taylor, of No. 35, Paradise- 
street, Rotherhlthe, in the county of Surrey, gentleman, the sum 
of 150/., being money borrowed by me of him, and for which I 
hereby agree to pay him interest hereon, after the rate of 5/. per 
cent, per annum, to be paid by me at the end of six months from 
the present date, and to be further regularly paid at the 
expiration of each successive period of six months as it may 
become due from time to time ; and until the said principal sum 
of 150/. shall be repaid by me to the said Daniel Taylor, his 
heirs or assigns, and as a security for the repayment of the said 
principal of 150/., together with all arrears of interest which may 
become due, I hereby authorize and empower the said Daniel 
Taylor to take and hold possession of all or any household goods, 
shop-fixtures, stock-in-trade, &c., in my house, situate and being 
No. 3, Oakley-terrace, Old Kent-road, in the county of Surrey ; 
and, in the event of my failing to repay him the principal sum 
above-mentioned, with interest thereon, then and in that case I 
hereby agree that the said Daniel Taylor, his heirs or assigns, 
shall sell and dispose of all my household furniture, shop- 
fixtures, &c., in my house, situate as aforesaid, and to appropriate 
the proceeds of the sale thereof, after deducting payment of the 
expenses of such sale, to repay himself the said principal sum 
of 150/. and all interest remaining due. As witness, &c., 15th 
February, 1847. 

" Witnessed, &c, Edward Petty." 

The insolvent, at the time he gave this document to the defendant, 
had certain goods and effects on the premises in Oakley-terrace, 
and other goods and chattels belonging to him were afterwards 
taken to the same premises. The insolvent got into difficulties, 
and the defendant, on the 28th of August, 1847, commenced 
an action against him for the recovery of the money lent, and the 

A A 
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SpuRGEON insolvent consented to a judge's order that judgment might be 

(Assignee) gjgned in the cause, and such judgment was signed on Septem- 

TATiiOR. ^^^ ^» 1847, and a warrant upon a writ of ^. fa. upon that 

judgment was delivered to an officer of the sheriff of Surrey for 

^^^^' execution ; and at the same time a paper writing, signed by the 
Atsignment of defendant's attorney, was delivered to the officer; and the officer 
good*— Seizure afterwards, under the authority as well of the sheriff's warrant as 
andsdle^ of the paper writing, seized and took possession of all the 
pr^p^^ insolvent's goods. That paper writing purported to authorize the 
sheriff's officer to enter and take possession of the goods, fixtures, 
and stock-in-trade belonging to the said Edward Petty, in Oakley- 
terrace, as well as those which had been upon the premises at the 
time the before-mentioned document was signed as those which 
were brought there afterwards, and the officer sold the whole of 
such goods and paid the proceeds thereof to the defendant, 
amounting to the sum of 6^1.^ for which the action was brought. 
No inventory or possession had been taken of any of the goods 
prior to the entry of the sheriffs officer. The officer seized on 
September 14, 1847. Of the sum of 5^., the sum of 7/. 16*. Id. 
was produced by the sale of the goods of the insolvent which 
were on the premises in Oakley-terrace at the time the agreement 
before mentioned was given by the insolvent to the defendant, 
and 48/. Ss. 6d. was produced by the sale of goods which had been 
brought to Oakley-terrace after the time the agreement was 
given. The insolvent petitioned the Insolvent Court on the 5th 
of October, and the vesting order was made on the 8th of 
October, 1847, pursuant to the statute. The question for the 
opinion of the court was, whether under these circumstances the 
plaintiff was entitled to recover any sum exceeding the amount 
of 25/. paid into court ? If the court should be of opinion that 
the plaintiff was entitled to recover any sum beyond 25/., a 
verdict was to be entered for the plaintiff for the amount he 
might be held entitled to recover; but if the court should be 
of opinion that the plaintiff was not entitled to recover any sum 
beyond the 25/. paid into court, a verdict was to be entered for 
the defendant. 

Gosnell (with him Lush\ for the assignee. — The defendant had 
waived the judgment signed in this case by seizing the goods under 
Ji.fa, : {Jacobs v. Latour^ 5 Bing. 130.) («) There was nere, under 
the instrument given by Petty, a mere right to hold conveyed to 
the defendant. I shall argue that this document is inoperative for 
passing after-acquired property. {^ByleSy Seijt. (interposing.) — It 
is for the after-acquired property that the plaintiff goes : we say 
that no property passes under the paper.] This document does not 
purport to pass, or give any authority to pass, after-acquired pro- 
perty : ( Tapjkld v. Hillman^ 6 Scott, IT. R. 967.) In the first 
place this instrument gave no power to the defendant ; secondly, 

(a) That case decided that a party who, having a lien on goods, causes them to be taken in 
execution at his own suit, loses his lien thereby, idthongh the goods are sold to him under the 
execution, and are never removed off the premises. 
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if it did, it would be inoperative as regards after-acquired pro- Spurgeox 
party: {Gale v. Burnell, 7 Q. B. 850.) Next, I contend that there (Assignee) 
is no diflference between an assignment and an authority to take, taylob. 

Such an instrument is no charge till it is executed ; and it operates 

first when the goods are seized. The stat. 1 & 2 Vict. c. 110, ^^^i- 
s. 59, makes such an assignment void. If this document should Assimment of 
be upheld, the statute will be contravened, and much injustice to goods—Seizure 
creditors would be the consequence. The plaintiff is entitled to a^^^^~ ^ 
the sum of 23/. 3^. 5d. in addition to the sum paid into court; it p!rl^!^r 
is submitted, therefore, that the verdict should be entered for the 
plaintiff for that amount. 

Prentice {Byles^ Serjt. with him), for the defendant. — It is by 
no means so clear as has been assumed, that this agreement is 
fraudulent and void. The real point is whether the defendant was 
entitled to take property brought to the house after the date of 
the agreement, it is not contended that the instrument operates 
as a conveyance, because it is not under seal, but it operates as a 
power coupled with an agreement to take the property. It will 
be seen by the instrument that the money was to be repaid to the 
defendant at the end of six months. It is, therefore, submitted 
that the power to take and sell was not to operate till the end of 
the six months ; for the defendant was only to have a right to 
enter on default of payment. It could not be that the parties 
intended that entry and possession should be had at once, for 
Petty, the insolvent, was then in his trade of a hair-dresser, which 
would be put an end to at once by such a proceeding. It will be 
observed that power is given to the defendant " to take and hold 
possession of all household goods, shop-fixtures, stock-in-trade^* 
&c. The mention of the last words is material, as showing that 
the parties contemplated future-acquired goods, because *^ stock- 
in-trade" consists of goods continually coming in and going off 
the premises. On close examination it will be seen that the 
judgment in the case of Tapjield v. Hillman^ cited for the plaintiff, 
is in the defendant's favour : {Lunn v. Thornton^ 1 C. B. 379.) It 
has never yet been decided that a power may not be given to 
take after-acquired property. With these considerations before 
the court, it is submitted the verdict should be entered for the 
defendant. 

Jervis, C. J. — The court is not called upon in this case to 
determine whether a debt of this kind may be charged upon 
fiiture-acquired property; nor is it necessary to say whether a 
party may or may not give a power to be acted upon in future to 
seize all his property. This is simply a question of the construc- 
tion of this paper, and, so regarding it, I am of opinion that it 
amounts to an agreement or authority to take such household 
goods, stock-in-trade, and effects only, as were on the premises at 
the day when the parties entered into the agreement. It is 
apparent, upon reading the document, that such is the meaning 
of it, for the goods are to be taken as security for the repayment 
of the principal money advanced, with the arrears of interest that 

A a2 
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Spurgbon may become due. They are to be taken as a present security in 

(Assignke) lY^Q event of future nonpayment. There is a present intention to 

Taylor, take, and a future contemplation of selling ; and if so, and the 

agreement was intended to operate immediately, it must have been 

1851. upon goods upon the premises at the date of the agreement. I 
Assianmeni of think, therefore, that the plaintiff is entitled to recover the value 
goods— Seizure of the property acquired afterwards, and that a verdict must be 

wid »afe— entered for him for that amount. 
^'^1^17 Maule, J. — I think this agreement was meant to apply to the 
property in existence at the time it was made, and that it does 
not purport to comprehend any future property. This is the ordi- 
nary construction of instruments of this kind, and the language of 
this instrument has nothing out of the common, but I think it 
would be doing a thing much out of the common to decide that 
a document of this kind related to after-acquired property. 
Some little difficulty in executing the agreement will arise from 
this construction, so far as the stock-in-trade is concerned ; but 
that may well be consistent with the construction we put upon it, 
because it is not necessary to the construction being the true 
construction that it should enable the parties entering into the 
agreement to act upon it at all times with reference to all the 
subjects with which it may be acted upon, and yet to be quite 
perfect with respect to everything which may fall within the terms 
of it. I mean this : there is no doubt upon this document that 
the creditor might have immediately taken all the fixtures, stock- 
in-trade, and other .effects, and have sold them (the six months 
having elapsed) upon default being made. In that event, with 
respect to all the subject-matter of the agreement, he would have 
been able to execute it completely without any inconvenience or 
difficulty ; whereas, if, instead of doing that, he allowed the trade 
to be carried on for some time, and afterwards seized, he might be 
placed in a good deal of difficulty, if it should be held that pro- 
perty on the premises falling within the description in the instru- 
ment was the only property granted. There might be a practical 
difficulty as to the amount of the stock-in-trade at the time the 
instrument was made. If there were stock-in-trade to a large 
amount, the difficulty might be avoided by at once taking pos- 
session ; but if the creditor did not do that, then the sort of diffi- 
culty mentioned would arise ; but it might be that the stock-in- 
tracfe was of so trifling a nature that it was not worth his while 
to trouble himself about it, and from the nature of the trade I 
think myself at liberty to conjecture that it was so in this case. 
The substance of the security, therefore, was probably the furni- 
ture, the fixtures, and the things specifically mentioned in the 
selling power, the stock-in-trade being only one of those which 
were there included in the et cetera. If this be so, it removes the 
difficulty, or shows that it does not exist as to what would other- 
wise be the plain, simple, and ordinary construction of this instru- 
ment, viz., that the property on the premises mentioned in the 
document meant the property on the premises at the time the 
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agreement was entered into. I think, therefore, this instrument Spuroeow 
did not pass the after-acquired property, and that the plaintiff is (-^ssignkb) 
entitled to the proceeds of that property. Tatlob. 

Cresswell, J. — I am of the same opinion, but I by no means 

mean to be bound to the opinion that if this instrument had been ^f^ 
differently constructed, and if we had thought that it was the Asngnmeruof 
intention of the parties to include property acquired afterwards, goods^Seieure 
that it would have been valid against the assignees of the insolvent. ^f^_^^^^^ 
That is an important question, and if it were discussed it may be property. 
that we should hold such an instrument would be within the 
operation of the clause in the Insolvent Debtors' Act, which 
makes void, as against the assignees, property transferred within 
a certJEiin time. Neither do 1 mean to express an opinion whether 
an instrument of this sort might not be constructed so as to pass 
fiiture-acquired property ; I only say that I think this instrument 
contemplates a present seizure and a subsequent sale on failure to 
pay. This appears from the language used. It is first, to '^ take 
and hold possession of,'' an expression applicable only to holding for 
some time. It is not to ''take and sell" as continuous acts, but an 
interval is assumed in which possession is holden, though no time 
is fixed, and then the authority is to sell '' in the event of my 
failing to pay." I think, therefore, the plaintiff is entitled to the 
sum he here seeks. 

Williams, J. — I am of the same opinion, and, with the same 
reservations as my brother Cresswell, I think we ought not to 
extend this instrument to property acquired by the insolvent after 
the date of it. 

Verdict entered for the plaintiff for 2SL Ss. 5d. 



COURT OF COMMON BENCH. 
April 17, 1851. 

BiDSDALE V. LaTOUK. 

Execution — Discharge of insolvent prisoner — Plaintiff dead, leaving no 

next^ofokin. 

In the year 1847 defondant was taken in execution^ and in Jult/y 1849, 
the plaintiff' died in insolvent circumstances. On the I9th February^ 
1850, the plaintiffs will wets proved, his widow being executrix. 
In the following August the widow died intestate and without issue ; 
and though a diligent search had been made^ no personal representative 
or next-of-kin could be found. The court declined granting a rule 
for the defendants discharge^ but acceded to a proposal of the defon^ 
dant that the case should be referred to the Master to inquire into and 
report upon it at the defendant's expense, power being given him to 
advertise for next-of-kin. 

BALL moved for a rule, to show cause why the defendant 
herein should not be discharged out of custody. The ajffidavit 
disclosed the following facts : — The defendant was taken in execu- 
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BiMDAUB tion and imprisoned at the snit of the plaintiff in the year 1847^ 



V. 



for the sums of 647 JL and 112L respectively. On the 18th of 



July, 1849, the plaintiff died, being then in insolvent circum- 

1851. stances. His will was proved on the 19th of February, 1850, his 
— 7 widow bein^ executrix. In the following August the widow died 
Dh^geof intestate, without children ; and though diligent search had been 
uuoivetu made, no personal representative of the parties nor any next-of- 
P''*'<»'^' kin could Ibe discovered. This gentleman remaining in custody 
under these circumstances, it is submitted the present motion 
should be granted* {Brauffhton y. Martin, 1 Bos. & PuL 176.) 
In that case the Court discharged a defendant out of custody who 
was in execution at the suit of a pliuntiff deceased, on whose part 
no will had been proved or administration granted, and whose 
family declined interfering. The difference is, that in the present 
case there are no next-of-kin to serve the rule on. (Parkinson v. 
Horlocky 2 New Eep. 240 ; Gore v. Wrighty 1 DowL, N. S., 864 ; 
Taylor v. Burpess, 16 M. & W. 781 ; Camp v. Pope, 14 L. T. 204.) 
These are all the cases in favour of or adverse to this application. 
The case of Camp v. Pope is an authority which supports this 
motion. There tne court granted a rule for the discharge of the 
defendant, though the affidavit contained no statement of the 
plaintiff's death. Here we have not only evidence of the plaintiff's 
death, but also of administration. [Williams, J. — What a sin- 
gular thing it is that here are two persons, neither of whom has 
any next-of-kin.] It is. [Ceesswell, J. — There is one good 
reason on the face of your affidavit why the court should not inter- 
fere. It is sworn that Bidsdale died insolvent. The defendant is 
imprisoned for a lai^e sum of money, and the plaintiff^s creditors 
may wish to detain him till payment.] The defendant is wholly 
unable to pay ; he might as well be asked to clear off the national 
debt as the sum for which he is imprisoned. We do not even 
know who the creditors are. Perhaps the court will allow the 
case to go before the Master? [Jeetis, C. J. — You propose that 
the Master should inquire into the case, and report upon it at your 
expense ?] Yes. 

Jeevis, C.J. — Let the application be referred to the Master to 
inquire into the case, and report upon it at the defendant's 
expense ; power to be given to the Master to advertise for next-of- 
kin, and make his report to this court. 

Mule accordingly. 
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COURT OF COMMON BENCH. 

Jpril 26, 1851. 

Ux parte William Violett. 

Habeas corpus — Insolvent debtor — 1 ^ 2 Vict, c. 110, ss, 76, 78— 

Validity of order of discharge. 

A prisoner under the Insolvent Debtors'" Act, 1^2 Vict, c, 110, s. 76, 
was ordered by the commissioner to be discharged in respect of all his 
debts except four, at the end of six months; and under sect, 78 of the 
same statute, he wa^ ordered to be discharged at the end of sixteen 
months in respect of the four excepted debts: 

Held, that whether the commissioner had or had not power to adjudicate 
a further imprisonment under the 7Sth section, still he had not released 
the prisoner as to the four excepted debts, and therefore as the 
detainers with respect to them remained in force, this court could not 
discharge him, 

LUSH moved for a writ of habeas corpus to discharge one 
William Violett, a prisoner, out of the custody of the 
keeper of the Queen's prison. The affidavits stated that the pri- 
soner, an insolvent debtor, had petitioned on the 26th of October, 
1850, under the 1 & 2 Vict, c 110, for his discharge, and on the 
28 th of October the vesting order was made, and on the 3rd of 
March, 1851, an order was made by the commissioner, for the 
prisoner's discharge in respect of all debts except four, due to 
different persons, and particularly described in the order, so soon 
as he shoidd have been in custody at the suit of one or more of 
the creditors for those debts six months computable from the date 
of the vesting order ; and the order proceeded to state that foras- 
much '^ as it appears to the said court that the said prisoner has 
contracted the said four last-mentioned debts severally by means 
of a breach of trust, it is adjudged and ordered that he, the said 
prisoner, shall be discharged from custody and entitled to the 
benefit of the said act, as to the several last-mentioned debts, so 
soon as the said prisoner shall have been in custody at the several 
suits of the said four creditors for the same debts respectively, for 
the period of sixteen calendar months, to be computed from 
the time of making such vesting order as aforesaid." The six 
months having expired, and the prisoner being still in confinement, 
the detainers at the suit of the four creditors being enforced 
against him, it is sought of this court to give him relief, and order 
his discharge. The 76th section of 1 & 2 Vict. c. 110, empowers 
the commissioner to adjudge that the prisoner be discharged forth- 
with, or so soon as he shall have been m custody at the suit of one 
or more of the creditors, as to whose debts such discharge is so 
adjudicated, for a period not exceeding six months from the 
making of the vesting order. And by the 78th section it is enacted. 
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Exparu ''that if it appears that the prisoner has contracted any of his 

William debts fraudulently, or by breach of trust, then the commissioner 

lOLBT T. j^^y adjudge that the prisoner be discharged forthwith, except as 

1851. to such debts ; and as to them, that he be discharged so soon as he 

— has been in custody at the suit of the creditor for the same, 

■^Ord^^ for a period not exceeding two years, to be computed as aforesaid." 

imolven^* Here the commissioner has put together the 76th and 78th sec- 

<'*^J?«— tions of the statute, and has made an order for release at the end 

^' of six months from the general debts, and at the end of sixteen 

months in respect of four specified debts. He cannot do this. This 

statute does not contemplate the detention of the prisoner for two 

separate periods, by two classes of persons — the general body of 

creditors, first — and then by particular persons in respect of specified 

debts. The period of six months having expired, the prisoner 

cannot be liberated, for by ordering imprisonment and release 

under the 76th section, the commissioner has exhausted his power, 

and i&functiis afficiis. [Cbesswell, J. — If a debtor is before the 

court for six debts, and the commissioner says, '' as to three of the 

debts you shall be discharged at the end of six months," and as 

to the remainder, at the end of ten months, do you say the prisoner 

is discharged at the end of six months?] Yes. The adjudication 

for the first three debts relieves the prisoner as to the others. The 

whole order is bad. [\Jeevis, C. o. — If that be so, why should 

not the prisoner remain in custody ?] The exception as to the 

four debts is evidently bad, and the court should strike it out from 

the order. The commissioner having acted on the 76th section, 

the effect of which is to discbarge the prisoner altogether, the 

court will strike out from the warrant the illegal part ordering 

further imprisonment. The commissioner having exhausted his 

power, and the six months' imprisonment being completed, it is 

submitted the prisoner is entitled to his discharge. 

Jebvis, C. J. — It is unnecessary to decide whether the com- 
missioner was right in adjudicating under the 76th and 78th sections 
upon both classes of debts. It is plain that, on the adjudication 
and the judgment, the prisoner, as to the four excepted debts, is 
not discharged, because the order says that he shall be discharged, 
'' except as to the four specified debts," at the end of six months ; 
and if the first part of this adjudication is to be regarded as a full 
and complete exercise of the commissioner's authority, the detainers 
. as to those four are still in force against the prisoner, and we 
cannot release him. If we are to strike out anything from the 
order, it is quite as simple to strike out all the words subsequent 
to the words ''so soon as the said prisoner shall have been in 
custody," &c., as that which we have been asked to strike out. 

Cebsswell, J. — I entirely agree. It is impossible to hold that 
because the commissioner says, "you shall be discharged from 
debts one, two, three," he is to be released as to debts four, five^ 
and six. 
Williams and Talfoubd, JJ., concurred. 

Rule refused^ 



DSrSOLVBNT CASES. 



201 



INSOLVENT COURT. 

April 15, 1851. 

(Before the Chief Commissiokeb Reynolds.) 

PROTECTION CASE. 

Be John Freeman Edwards. 

PeHHon — Name of insoheni. 

Att the names in which an insolvent has contracted debts must be set forth 

in his petition. 

THIS insolvent had accepted a bill in August, 1850, in the 
name of John Edwards. The petition was filed on the 
22nd March, 1851. 

Nichols objected that the insolvent should have been described 
by all the names in which he had contracted debts. 
Horry for insolvent. 
The Chief Commissioner dismissed the petition. 



COURT OF COMMON BENCH. 

May 6, 1851. 

Hamber v. Hall. 

Insolvency — Liability of creditors' assignee for fees qfrnessenper — 
5^6 Vict. c. 116, and 7^8 Vict c. 96. 

Where there is no express contract for the payment of the messenger^s 
feeSj the creditors' assignee in insolvency under 5^6 Vict. c. 116, 
*. 1, and 7^8 Vict. c. 96, s. 4, is not liable for them. 

THIS was an action of assumpsit^ the declaration containing 
counts for work and labour, money paid, money had and 
received, and on an account stated. 
Plea — Non-assumpsit. 
The cause was tried at the sittings after Michaelmas Term last, 

B B 



202 INSOLVENT CASES. 

Hamber before Jervis, C. J.5 and a verdict taken for the plaintiff for 
*'• 259/. 10*. and interest, subject to the opinion of the court on the 

_l!fr subjoined special case. 

1851. The plaintiff was, on the 26th of May, 1847, and had ever 

— ; since been, a messenger of the Court of JBankruptcj in London, 
JJJ^^y^ attached to the court of Mr. Commissioner Goulburn. The 
credUars' defendant was a solicitor and banker at Koss, in Herefordshire, 
agngnee, carrying on business as a solicitor, in partnership with Mr. Minett, 
under tiie firm of " Hall and Minett." On the 26th of May, 1847, 
one John Mathewman presented a petition for protection from 
process to the said Court of Bankruptcy in London, and that 
petition was duly allotted to Mr. Commissioner Goulburn. On 
the 27th of May, 1847, George Green was duly appointed official 
assignee of the estate and effects of the said John Mathewman, 
under the said petition, and so continued until his death, on the 
21st of October, 1849. On the 10th of November, 1849, William 
Pennell was duly appointed official assignee, in the stead of the 
said George Green, and so continued until the plaintiff was dis- 
charged of possession, as hereinafter mentioned. On the 12th of 
June, 1847, the defendant, who was a creditor of the said John 
Mathewman, was duly chosen creditors' assignee of the estate and 
effects of the said John Mathewman, under the said petition, and 
duly accepted the appointment, and has ever since been and acted 
H as creditors' assignee. On the 27th of May, 1847, the plaintiff, as 
such messenger as aforesaid, by virtue of a warrant under the 
hand and seal of the said commissioner, directed to the plaintiff as 
such messenger, duly seized and took possession of certain goods 
and effects in and upon a certain colliery belonging to the said 
John Mathewman, or wherein he was interested, situated at Oaken 
and Churchway Levels, St. Briavles, in the Forest of Dean, and 
by himself and his assistants had and retained possession of the 
said goods and effects until he was discharged from such possession 
on or about the 4th of March, 1830. The said John Mathewman 
had no other property besides his goods and effects before men- 
tioned, and his interest in the said colliery. The said petition is 
now filed of record, and remains in full force and effect in the said 
Court of Bankruptcy. A final order in the matter of the said 
petition was made on the 1st of April, 1848. The plaintiff's bill 
of charges and disbursements, as such messenger under the said 
petition, has been taxed by the proper oflScer of the Court of 
Bankruptcy, and allowed at the sum of 259/. 6s. 9d. Of this sum 
251/. 7^. 3^. is due in respect of services subsequent to the date of 
the defendant's appointment as creditors' assignee. The residue is 
in respect of services before such appointment. No assets have 
ever been received by the official assignee, or by the defendant, 
out of the estate of the said John Mathewman. The defendant 
never was upon the colliery, nor did he ever interfere with the 
said plaintiff, or with his possession of the said colliery, or the 
goods and chattels of the aforesaid John Mathewman thereon, 
except so far, if at all, as the same may be inferred from the cor- 
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respondence and affidavit Bet out in this case. [The correspondence Hamber 
only showed that the defendant knew that the plaintiff was ^' 
employed on the colliery as messenger, and had communications _^* 
with him relative to the property.] I85i. 

The special case stated the questions for the court to be — Whether — , 
the plaintiff was entitled to recover the whole, or any, and, if any, J^uMity^f 
what part of the said bill ; and whether with or without interest ; creditors' 
and if the court should consider him so entitled, the verdict was ««^«- 
to be entered for such amount as the court should direct ; if not, 
the verdict for the plaintiff was to be set jaside, and a nonsuit 
entered. 

Lush^ for the plaintiff. — The question for the consideration of 
the court is, whether the plaintiff is entitled to recover the whole 
or any part of this bill from the creditors' assignee, under statutes 
5 <S( 6 Vict, c 116, and 7 & 8 Vict. c. 96, in like manner as he 
could have recovered from the assignee in bankruptcy previous to 
those acts. The cases on this subject are, Burwood v. FeUon 
(3 B. & Cr. 43); Hamber v. Purser (2 Cr. & M. 209); Robson v. 
Jbnassohn (7 M. & Grr. 351); and a case in equity, JEx parte 
Hartop (9 Ves. J09.) In the last ease, the liability of the assignee 
in bankruptcy was distinctly recognised. [Cresswell, J. — The 
case of Robson v. JonasBohn shows that the messenger is the servant 
of the assignee ; now if the assignee does not need his services, he 
cannot be liable.] There are no other cases on the subject, but 
those cited are sufficient to support the plaintiff's case: they decide 
that the messenger is the servant of the assignee, and the assignee 
is liable to pay him. [Jebyis, C. J. — The assignee finds a mes- 
senger in possession ; he may, but does not, turn him oiit, and 
is therefore liable for continuing him. What date do you fix 
for the liability ?] The assignee is liable from the date of his 
appointment. These cases, no doubt, are all anterior to the Bank- 
ruptcy Act (1 & 2 Will. 4, c 56, s. 22), which appoints an official 
assignee ; but that makes no difference. The position of the 
creditors' assignee is little altered ; his duty is to realise assets, 
and pay over the proceeds to the official assignee. By the 22nd 
section of the 1 & 2 Will. 4, c 56, official assignees are appointed, 
and one is to be assignee of each bankrupt's effects, together with 
the creditors' assignees, ^^and all personal estate, and the rents of 
real estate, and the proceeds of sale of all real and personal estate 
are to be possessed and received by the official assignee alone," and 
there is a proviso that before the appointment of the creditors' 
assignee the official assignee is to be deemed to all intents and 
purposes the sole assignee of the bankrupt's estate and effects. 
This means that whilst the title to the property shall vest in both, 
the duties of the official assignee are limited to receiving the 
proceeds. [Cbesswell, J. — No; no. Jeevib, C. J. — You say 
the creditors' assignee has the sole management of the estate. 
Under what section is that?] The Insolvency Act {b Si ^ Vict, 
c. 116, s. 1), says that the estate and effects of the petitioner are, 
on the presentation of the petition, to become vested in the official 

BB 2 
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Hambeb assignee, who may forthwith take possesnon of so mach as may be 
'• obtained without suit, and is to hold and stand possessed of the 

same in like manner as official assignees under the Bankruptcy 

1851. Act. The 7th section says that ^' after making the final order, 

, the whole estate shall vest in the official assignee and the creditors' 

-lSIt 0/ assignee." By the 7 & 8 Vict, c 96, s. 4, the terms are altered, 
creditors for it says that the property shall be possessed and received " by 
auii/nee. the official assignee alone." By the 10th section it would seem 
that the official assignee has not power to sell without the authority 
of the commissioner. [Cbesswell, J. — Not while he is alone.] 
The 13 th section of 5 & 6 Vict. c. 116, is important. Under this 
the judges had power, amongst other things, to make rules and 
regulations as to the duties of assignees, and they, in pursuance 
thereof, made such order on 1st November, 1842. The lltb order 
is pertinent here. The creditors' assignees generally deal witl^ the 
property in bankruptcy ; and it was in the power of the judses to 
order that in insolvency cases the creditors' assignees shoula look 
after the estate. [Cresswell, J. — The order for the dismissal of 
the messenger came from the creditors' assignee, at the instance 
of Pennell, the official assignee. He gave a clear order of dis- 
missal.] The order for dismissal was sent to the plaintiff, not by 
the official assignee, but by the creditors' assignee, the defendant. 
The defendant should have said at once, " I am not liable, you 
must not look to me." [Jeeyis, C J. — ^You say the defendant 
had power to dismiss the messenger ; where is your authority for 
that ?] He had it in the capacity of creditors' assignee, to which it 
is incident. The official assignee had no power to direct or con- 
trol the sale of the property ; it would, therefore, be most unjust 
to hold him liable to the expense of the messenger, however long 
the creditors' assignee may please to keep him in possession. 

Ckannell, Seijt. (with him Bomll), for the defendant. — The cor- 
respondence shows that the messenger was not put into possession 
by the creditors' assignee ; and the statement that on his signature 
to an order from the official assignee for the dismissal of the mes- 
senger the latter should be discharged, does not prejudice the 
creditors' assignee. That was all that he did in the matter from 
beginning to end. Of himself, he had no power to dismiss the 
messenger. The messenger was employed under a warrant of the 
court. As to the question upon the statutes 5 h ^ Vict. c. 116, 
and 7 & 8 Vict. c. 96, the effect of the 1st section of the former 
was considered in Sayer v. Dufaur (11 Q. B. 325), where it was 
held that the right of action is in the official assignee, and not in 
the petitioner, after petition and before final judgment. The 
operation of that section is to give possession of the property to 
the official assignee, though, on the appointment of the creditors' 
assignee, the property for some purposes vests in both. The 7 & 8 
Vict. c. 96, does not repeal the former act, but was passed for the 
purpose of amending it. • In the 10th section expressions are 
found which would raise an inference that, after the creditors' 
assignee is appointed, the official assignee and himself are on the 
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same footing ; but that will not prejudice the defendant's case. Hambeb 
Neither the correspondence nor tne facts are sufficient to show „f; 
that there was any contract between these parties ; and it is there- 
fore submitted a nonsuit should be entered in this case. I85i. 

LiLshy in reply, stated that he would leave the question on the ; 

statute in the hands of the court, and he limited his answer to the -!xSf^^y 0/ 

facts. creditors* 

Jervis, C. J. — I am of opinion that the defendant in this case <«»v»«« 
is entitled to the judgment of the court. Although in the text- 
books it is asserted generally that the assignees are liable, under 
the old law, to pay the messenger, there is no clear authority to 
that effect since the stat. 1 & 2 Will. 4, c. 22; therefore, every 
case will be found to resolve itself into a question of contract 
between the parties. Under the old law, when the assignees were 
entitled to the whole property, it was their duty to manage it ; 
and if they found a man in possession, and knew he was doing 
acts within their duty, they constructively recognised and adopted 
those acts. Here there is no evidence of an express contract 
between the parties. The messenger was employed by the official 
assignee, and it has been contended that the creditors' assignee 
had knowledge that he was so employed. The question then 
arises, now we are called upon to imply a contract, what are the 
duties of a trade assignee ? The question is on the construction 
of 5 & 6 Vict. c. 116, s. 1 ; the 7 & 8 Vict, c 96, s. 4 ; and 1 & 2 
Will. 4, c. 56, s. 22. What is the effect of 1 & 2 Vict. c. 116, 
s. 1? It provides that, whereas an assignment was formerly 
necessary, adjudication without any assignment vests the property 
in the official and creditors' assignees, but the personal property is 
to be in possession of the official assignee. The creditors' assignee 
is not in possession, and receives nothing. Here the contract is, 
if any, to pay, if there are assets ; and it is contended he is to pay 
without assets. How could it be so ? He would have to pay 
first, and then have his action for money had and received. Wq 
have to decide whether there was a contract in this case between 
the parties ; it seems to me that there existed no contract, such as 
would make the defendant liable, either by adoption or otherwise. 

Ckesswell, J. — I am of the same opinion. The action is 
for work and labour done at the request of the defendant. Now, 
undoubtedly, there is neither an express contract, nor an express 
promise to pay. Was the work and labour done for the defendant, 
or was it not ? The work done was keeping possession of the pro- 
perty. Was the keeping possession an act done for the trade 
assignee ? No ; for the property was in the official assignee. The 
work, therefore, not being done at the request of the defendant, he 
cannot be held liable to pay. The postea, therefore, must go to 
the defendant. 

Williams, J. — I am also of like opinion. There is here no 
evidence whatever of a contract, express or implied, under which 
the plaintiff was employed by the defendant. The messenger was 
not employed on the retainer of the defendant. 
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Hambbb Talfourd^ J. — I am of the same opinioiL The messenger 

*'* was in posiession before the appointment of the defendant as 

^^^ trade assignee. There has been no such interference on the part 

1851. of the de^ndant as would make him liable for the expenses of the 

— : messenger. 

J!^Sitify^ Nonsuit to be entered 

creditor^ 



INSOLVENT COURT. 

May 9, 1851. 

(Before Mr. Commissioneb Law.) 

Be BiCHABD £bitn£LL. 

Friendly arrest — Fictitious debt, 

Wherey upon a friendly arrest^ the debt upon which the insolvent it 
arrested is fictitious^ and concocted between the parties for the purposes 
of the arresty the court has no jurisdiction, 

COOKE opposed. 
NicholU for insolvent. 
Cooke submitted that there was a friendly arrest, and no debt 
The insolvent admitted, in his examination, that the I O U upon 
which he was arrested was given for the purpose of the arrest. 

Nicholls said that the attorney seemed to have supposed, that 
because a friendly arrest where there was a debt might be no 
ground of opposition, a friendly arrest where there was no debt 
might also be sustained. 
Mr. Commissioneb Law. — I have no jurisdiction. 

Petition dismissed. 
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INSOLVENT COURT. 
May 14, 1851. 

PBOTEeXION CASE. 

Re Henby Hebrick. 

Costs of opposition. 

A petition being dismissed at insolvents request, the ' costs of opposition 
were allowed out of money in court belotiging to the estate, 

THIS insolvent, an officer of the late Palace Court, came up 
upon an adjourned examination upon his interim order for 
his final order. 

Cooke opposed on behalf of a creditor. — The petition was filed 
so long ago as February, 1849, when the insolvent proposed to 
set aside 50^ a-year for his creditors* He, under that arrange- 
ment, had paid into court 25/. as one half-year's instalment of the 
amount. The Palace Court being abolished, the payments ceased* 
The case stood over from time to time to await the result of the 
application to the Lords of the Treasury for compensation for the 
loss of his situation. In January, this year, the insolvent had 
received 53/. as the amount of one year's compensation. He had 
not inquired whether he was to receive 5SL a-year regularly. He 
was unable to obtain a situation, and had a wife and four children 
to support. He was not willing to offer anything to his creditors. 
The insolvent asked for the dismissal of his petition. Cooke had 
no objection, but doubted whether, as there was money in court, 
it could be done. 

The Chief Commissioneb thought he had the power to 
dismiss the petition, granting upon Cookers application the costs 
of opposition out of the 25L in court. 

Petition dismissed; costs of opposition allowed 
out of money in court* 



208 INSOLVENT CASES. 



INSOLVENT COURT. 

May 30, 1851. 

Re John Upton. 

(Before the Chief Commissioner.) 

Assignee — Misconduct 

The court wiU order an assignee to make good any deficiency in an 
insolvents estate and effects caused by the mismanagement or mis- 
conduct of the assignee, 

I^HIS case had been repeatedly before the court, and fully 
- argued by counsel. The facts are sufficiently stated in the 
judgment, which was delivered by the court to-day after tiaie 
taken to consider. 

The Chief Commissioner said, this man was a cotton spinner 
at Sedburgh, in Yorkshire, and being in prison for debt on the 
6th of April, 1848, filed his petition on the 15th April, and 
obtained his vesting order on the 18th. He was heard at York on 
the 1st July, 1848, and was discharged forthwith. Mr. John 
Swainson, creditor 71, and Mr. William Wearing, creditor 70, 
were appointed assignees, and their appointment is dated 12tli 
July, 1848. Among other propertv possessed by the insolvent 
was his interest in a mill called Birks Mill, of which he held the 
lease for the unexpired term of eight years and a half, and the 
machinery on that mill : and in another called Milthorpe MilL On 
the 16th March, 1849, Mr. Wearing files his account, and on the 
12th April, Mr. Swainson files his. Mr. Wearing's account was 
audited on the 29th of March, 1849, and a report was made to the 
court, before the late Mr. Commissioner Harris. This report was 
excepted to, and two matters only were referred back to the 
examiner, namely, the disposal of the insolvent's property at Birks 
Mill and at Milthorpe Mill ; and it is upon these two particulars 
that an immense mass of affidavits has been filed, and very 
lengthened and able arguments have been addressed to the court 
It appears that there was an intention to dispose of the property 
at Birks Mill by public auction, and the 13th JDecember, 1848, was 
the day appointed for the sale. On the morning of that day, a 
conference took place between the two assignees, a Mr. Fisher, and 
a Mr. Scot, and Mr. Holtnes, landlord, about withdrawing the sale 
from the public to dispose of the same to Mr. Holmes, the landlord; 
and ultimately it was agreed that Mr. Holmes should purchase it 
at the sum of 511/.; that out of this Mr. Holmes should deduct his 
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claim for rent of a year and a half, and the balance should be paid 
by three bills, drawn on and accepted by Holmes. This was done, 
and the three bills so accepted were deposited with Mr. Swainson, 
and were ultimately paid, and the public auction was stayed. The 
creditors object to this proceeding, as a very inadequate sum for 
the machinery, and that the whole was a scheme to give to Mr. 
Wearing the mill at a very insufficient value. There had been a 
valuation of this property by five different persons : a Mr. Fisher 
at 1,266/.; a Mr. Savage, 1,228Z.; a Mr. Maudesley, 1,128Z.; a 
Mr. Jackman, 7861. ; and a Mr. Tomlinson, 706/. Mr. Fisher's 
valuations had been made on the supposition of the machinery 
remaining on the premises ; 306/. being his value if such were 
removed. It is not stated upon what principles these other gentle- 
men made tlieir respective estimates, but it is obvious that the 
511/. ultimately agreed upon and paid was very far short of the 
value of the lowest estimate. Now, it is objected to the bondfdes 
of this proceeding that really this was a scheme to give this pro- 
perty to Mr. Wearing. It may assist our inquiry to note the 
duties of assignees — ^first, under the provisions of the 1 & 2 Vict, 
c. 110; and secondly, in analogy with the kindred system of bank- 
ruptcy. By sect. 47 of the statute it is enacted "that the 
assignees shall, with all convenient speed after their appointment, 
use their best endeavours to receive and get in the estate and 
effects of the prisoner ; and shall, with all convenient speedy make 
sale of all such estate and effects." Now, the repetition of the 
two words "convenient speed " in this short sentence seems tome 
to point out the duty of assignees in this respect very emphatically. 
The 62nd section of the same act, after stating that the provisional 
assignee shall keep his accounts from day to day, provides that 
every other assignee, at the end of three months at the furthest 
from the date of his appointment, shall file his accounts and pro- 
ceed to dividend; and ^e following section, the 63rd, enumerates 
several circumstances in which the court may charge an assignee 
with twenty per cent., and the being guilty of waste or mismanaffe^ 
ment of the estate is among the provisions of that section ; and 
further, assignees are, by sect. 65, expressly made officers of the 
court, and liable, as such, to its control. Now, the assignees in 
this case did not file their accounts within the three months, but 
did in about six months from the date of their appointment, and 
thereby an injury was inflicted on the creditors ; for there was 
owing to Mr. Holmes, the landlord of the Birks Mill, a year's rent 
on the 7th April, 1848, and another half-year was running on; had 
the assignees taken to the lease, eight years-and-a-half, the landlord 
would have been entitled to a year's rent only, and to be a creditor 
for the other half-year, when due in November following, but by 
the arrangement for sale to Holmes on the 16th December follow- 
ing. Holmes was allowed to take in full a year-and-a-half 's rent, 
which was deducted at the time out of the 511/. that Holmes was 
to give for the property at Birks Mill. 1 pause at this part of the 
case to remark that there is a great number of affidavits connected 
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with the actual leyy of the defendants; there is a distressing con- 
tradiction as to the mode in which this was effected ; but I do not 
think it necessary to enter into this matter, for I do not see how 
the property could have been disposed of without the landlord 
being paid the 120/., the arrears then due for the rent. The 
second, and perhaps the most important part of this inquiry then, 
which arises, is Mr. Wearing, the assignee of Upton's estate, in the 
possession of this mill, and how and when did tms occur. December 
I6th was the day on which the arrangement was made with Mr. 
Holmes the landlord, and within a week, -viz., on the 20th of 
December, Mr. Wearing writes to a Mr. Hayhurst thus : — " I have 
taken the Birks Mill, formerly worked by Mr. Upton, and bought 
the machinery, and have to pay for them on Saturday, and I am a 
little short of cash." Now this letter called upon Mr. Wearing for 
an explanation, but not one word does he say in an affidavit after 
this dlegation touching this matter. Mr. Holmes, the landlord, 
makes no affirmation respecting it. I disregard, therefore, contra- 
diction as to alleged representations of Wearing on this matter. 
To my mind, there is no getting out of this statement in this 
letter; yet I would just note the concluding part of an affidavit of 
Mr. Swainson, sworn the 16th of January, 1850. After stating 
the mode of the arrangement with Holmes, it proceeds as followa 
(The learned Chief here read the extract.) Now to this part of 
Mr. Swainson's affidavits, Mr. Wearing makes no reply, nor o£Fers 
denial or explanation. I conclude, therefore, that Mr. Swainson's 
statement is true, and that Mr. Wearing, with a full knowledge of 
what he was doing in his character of assignee of this estate, has 
subjected himself to make good whatever deficiency has occurred. 
Now, in bankruptcy, the assignees cannot bid, nor employ any one 
to bid for them, at the public sale of the bankrupt's estate ; they 
cannot possess themselves of the bankrupt's property by purchase 
or otherwise ; the rule of the court being inflexible and uniform 
against the transfer of any part of the bankrupt's estate, either to 
assignees or commissionera This principle is clearly set forth in 
all treatises on this subject, and is to be found in Archbold's Prac- 
tice, p. 377, and in Eden's Treatise, 203 to 307, and Moptague 
and Ayrton, 323. I think that the evidence in the case before me 
justifies and demands the decision of this court, that Mr. Wearing, 
with the assistance of Mr. Holmes, has got this Birks Mill for 
himself; and therefore is liable to make good to the estate what- 
ever it may have suffered from Mr. Weanng's conduct. But how 
is that to be discovered ? Mr. Wearing will not tell us, and Mr. 
Holmes is silent. In resorting, therefore, to what we have, we look 
at the different valuations of this property : — 
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55114/. total amount of valuations, divided by 4, gives 1,278/. 
and a fraction. Deduct 500/. H. paid, leaves 778/. 

The order made by the court was, — " Upon reading the report 
of Edward Ingpen, gentleman, one of the examiners of the said 
court, it is ordered that the said report be confirmed to the extent 
of ordering Mr. Wearing to pay 700/. into court, and that the case 
concerning the Milthorpe Mill be referred to Charles Dance, 
gentleman, an examiner of the said court, for further evidence ; 
and it is ordered that the said sum of 700/. be paid into court by 
the said Mr. Wearing not later than six weeks from the date 
hereof." 



Upton. 
185L 



Assignee — 

LiabiUtyfor 

misconduct. 



JUDGE'S CHAMBERS. 

July 3, 1851. 

(Before Mr. Justice Williams.) 

TUBNEB AND ANOTHEB V. WiLKS. 



Protection StaitUes — Imprisonment of debtor beyond twelve months — 

Discharge o/ insolvent. 

By the 7*4* 8 Vict c. 96, s, 28, it is enacted, ^'that no debtor shall be 

imprisoned on any process for more than twelve calendar months for 

any debt contracted before jfiling his petition.^ 
The Insolvent Debtors* Court refusing to discharge an insolvent petitioner 

who had been in custody more than twelve months : 
Held, by Williams, J., after consulting Parhe, B., that a judge at 

chambers may discharge him. 

THE insolvent^ the defendant in the action^ filed a petition for 
protection under the statutes 5 & 6 Vict. c. 116^ and 7 & 8 
Vict, c 96, in the Court for Relief of Insolvent Debtors, and came 
up for his examination before Mr. Commissioner Law, on the 
19th of April, 1850, when he was opposed by the plaintiffs in this 
action, and a day was named for making the final order. On the 
last-named day the insolvent was again opposed, and the learned 
commissioner (Mr. Law) adjourned the case sine die^ without 
protection; on the 11th of May, 1850, being the day after the 
last examination, the insolvent was arrested in execution in 
the action, and committed to the debtors' prison. After the lapse 
of about six months an application was made to the learned 
commissioner to grant him a protection order under the 7 & 8 

C c 2 
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ToRKER Yict. c. 969 c. 289 but the application was refused. Subsequent 

^' applications were made to tne learned commissioner^ but were 

AMD ANcmiBR. ftttcndcd with the same result. 



An application was now made at chambers for the discharge of 

1851. i]jQ insolvent, the defendaDt in the action; out of custody, upon 

Imprisonment aflSdavit of the forcgoing facts, and also that more than twelve 

b&fond twelve months had elapsed since the filing of the petition and the final 

^J^"~ hearing of the petitioner. The application was opposed. 

^9^- Williams, J., doubted his power to discharge the insolvent. 

It was admitted that there was no precedent, but reliance was 
placed upon the words of the statute. 

Williams, J., consulted with Parke, B. Having returned, 
he made an order for the insolvent's discharge, grounded upon 
the affidavit and the words of the act of Parliament. 
The insolvent was accordingly discharged. 



HAMPSHIRE. 
Basinffstohe, July 25 j 185L 
(Before Chables James Gale, Esq.) 
Re Alfred Harmsworth. 

Amending petition. 

The petition must be in the form prescribed by the act, or ii will be 

dismissed. 
There is no power to amend the petition. 

THIS insolvent, a clerk at the Basingstoke station of the London 
and South-Western Railway Company, came up for his first 
examination, and was opposed by Macrae^ for a creditor. 

The insolvent's petition followed the form prescribed by the act 
7 & 8 Vict. c. 96, s. 2, in all particulars, except in the following 
paragraph: ^^That your petitioner is desirous that his estate 
should be administered under the protection and direction of this 
honourable courts and that he verily believes that such estate is of 
the value of nothing at the least unincumbered, and beyond the 
value of his wearing apparel and other matter which your 
petitioner is authorized to except by this act, and that the same is 
available for the benefit of his creditors." In this paragrafJb, the 
words " at the least unincumbered and " were struck out. 
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MacTcue submitted that these words being struck out, the petition lu 
was not in the form prescribed by the act, and the petitioner was, Aijtrbd 
consequently, deprived of a hcus standi. The 7 & 8 Vict. c. 96, ^^ ^™ 

8. 2, enacts " that every petition for protection from process pre- i85i. 

sented after the commencement of this act shall be in the ft)rm . . 

specified in the schedule (A.)," and, " if such petition shall not be ^^^^^^^^ 
in the form herein prescribed, such petition shall be dismissed." 
The first question was, whether the petition was in the form given 
in the schedule of the act? It was clear it was not. Certain 
words were struck out, and if one line was struck out two lines 
might be struck out, and if two or more lines might be struck out, 
two or more lines might be added, to make it suit the circum- 
stances of a petitioner's ease. It was clear no discretion was 
allowed the court. The act did not say if the petition was for 
the most part or substantially in the form given in the schedule, 
but the petition must be in the form given; therefore, the 
coi#t had no discretion. If the court exercised a discretion as to 
one line^ it might upon the whole petition. The principle was the 
same in all these cases: if one line might be struck out, one line 
might be added^ and so on till the form which the act rendered it 
imperative to observe was altogether altered. In Be Phinetis 
Davis (Macrae's Insol. Pract. 108), Mr. Commissioner Holroyd 
said, in a case where a line had been added to the petition to make f 
it consistent with truth, ** If the insolvent could not verify a / 
petition in the form prescribed by the act of ParUament, he was ' 
not entitled to the benefit of the act, and the court had no discre- 
tion left but to dismiss the petition." The enactment had been 
consttued strictly by aU the commissioners in London. The next 
que&tion was, had the court power to amend the petition? That 
the court had no power to amend the petition would be seen by 
an inspection of tne cases cited in Macrae's Insol. Pract. 71. 

His Honour intimated that he felt himself bound by the act 
and the decisions of the commissioners, and dismissed the petition. 

Petition dismissed. 
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INSOLVENT COURT. 
(Before Mr. Commissioner Phillips.) 

July 29, 1851. 
£& Joseph Howe. 

Appointment of assignees under I Sr 2 Vict c, 110, and 10 ^ 11 Vict 

c, 102, by the County Courts. 

Heldy that the judge of a County Court possesses and may exercise all 
thepov>ers exercised by the Court for Relief of Insolvent Debtors at a 
hearing in reference to the nomination or appointment of assignees, 
but unless he duly forward the papers containing the notification of 
appointment and acceptance, as required by the 10 4* H Vict. c. 102, 
s. 10, to the court-house in Lincoln's-inn-Jields, the court unit not take 
judicial notice of the appoirUment, and vnll proceed to act upon an 
application by another party for the appointment as if there was no 
such assignee, 

THIS insolvent was heard in the County Court at Lancaster 
in May, 1850, and Thomas Smith was appointed assignee of 
his estate and effects, but as the papers were never forwarded to 
the court in London, as required by the 10 & 11 Vict. c. 102, 
s. 10, upon an application to this court by certain other parties, 
the provisional a^ignee granted a certificate that no such assignee 
had been appointed, upon which Cooke^ on their behalf, obtained a 
rule nisi for their appointment as assignees. 

To-day, Lucas showed cause, and, with affidavits of the appoint- 
ment of Thomas Smith by the County Court, put in a parchment 
Jurporting to be the actual appointment by the County Court at 
iancaster, on the 10th of May, 1850, acceptance having been 
duly signified, stamped with the seal of the County Court, and a 
certificate from the clerk of the court that this was the formal 
appointment issued by the court. Smith had taken out his appoint- 
ment, though not in this court. Then the question was, whether 
or not a person who is appointed assignee by a County Court was 
bound to come to that court and take out his appointment? He 
had to argue that, since the statute 10 & 11 Vict. c. 102, and 
after the petition was referred to a County Court under that 
statute, the judge had sole jurisdiction in the matter, and that all 
he had to do was to transmit the record to this court, and that it 
was not necessary for the assignee to come there and take out 
his appointment. The learned counsel read the words of the 
clause, and contended that the County Court had not merely 
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the power to make the appointment, but that, upon signification Re 
of acceptance made to it, the clerk of the court had power to issue JobephHowh. 
the formal document called an " appointment," which is the evidence \^^ 
of title. — ." 

Cooke, in reply, observed, that the court was quite aware that ,'^*'f^''**^, 
this subject had been most carefully gone into by Mr. Com- cmi^'^ur^ 
missioner Law, in He Sarah Gar side, July 1st, 1850, reported in Notice to court 
The Law IHmes, Vol, XV., pp. 347, 368. No matter by what ^ ^'"'"^^ 
authority a man was named assignee, his acceptance of the office 
must be signified to that court. The mere nomination by the 
County Court, or formerly by the commissioners on circuit, or 
even hj this court, although it may fix the man to whom the 
estate is to be conveyed, does not give the property to him. 
There was something more to be done before the property of an 
insolvent vested in him. The man must accept the appointment, 
and signify such acceptance to the court That could mean 
nothing but the court in London. They must look at the whole 
act of Parliament, and at the practice before the transfer of the 
jurisdiction. The record made at the hearing on circuit, that 
a certain party was to be appointed assignee, was transmitted to 
the court in London, upon which, acceptance being signified, and 
no reason appearing to the contrary, the appointment issued from 
the office of the provisional assignee, as a matter of course. 

Mr. Commissioner Phillips. — After the appointment by the 
circuit commissioner, was there any limitation in practice as to the 
time for signifying acceptance by the party appointed ? 

Cook^. — Yes ; a month. The 30th section of the act (1 & 2 Vict, 
c. 110) gave the commissioner on circuit the power to appoint 
assignees at the hearing, and the 45th section gave the court 
power to appoint assignees at any time after vesting order made. 
These sections must be read together. There was no magic in the 
words " appointment by the court or commissioner." No property 
passed until the assignee appointed or nominated did the thing 
the statute declared necessary, namely, signified his acceptance to 
the court. Until the signification of acceptance to the court, 
there was no estate in the assignee appointed or nominated The 
County Courts had the same powers as the commissioners on 
circuit and the court in London possessed in reference to the 
appointment of assignees at the hearing; but the acts of the 
County Courts must be governed by the same practice and 
the same law as those of the commissioners on circuit and the 
court in London. For the purpose of saving trouble and expense, 
the judge of the County Court was substituted for the com- 
missioner on circuit. The clause in the 10 & 11 Vict. c. 102, 
gave him the same power as the 30th section of 1 & 2 Vict. c. 110, 
gave to the commissioners on circuit. These clauses were mutatis 
mutandis the same. It must therefore be looked upon as a part of 
the 1 & 2 Vict. c. 110, and the judge of the County Court must 
consider himself as a commissioner of the Court for Belief of 
Insolvent Debtors, and governed by the same law and practice as 



216 mSOLVEST CASES. 

Re other commissioners. The law (sect 45) required that in all cases 

J06BFHH0WX. there should be a signification of acceptance to this court. Then 

1851. ^ ^^ present case there had been no signification of acceptance 

-; — to this court under the 45th section, therefore the property was 

j'oomto^itf still in the provisional assignee of the court 

cSm^/C^-^ Mr. C0MMI8SIONEK Phillips. — There is one thing clear, that 

Notice to court this appointment is not registered in the books of the provifiional 

ia London, assignee of the court, nor has there been any application to have 

it registered. This parchment purports to be an appointment by 

the County Court at Lancaster. Tnere was no signature that it 

was entered of record by the provisional assignee. Had that 

registry been made according to the act of Parliament? 

Lucas said it was utterly indifferent or not, so far as the 
appointment was concerned. The judge of the County Court 
was to transmit all the documents here to be registered, and if 
that appointment had not been registered, it was merely the laches 
of the judge of the County Court in not forwarding them, and 
could not affect third persons. A year had elapsed since he had 
acted as assignee, and he had got in all the estate and distributed 
it. He referred to Re Notten (12 L. T. 248), and contexided 
that he had the authority of the learned commissioner for 
saying, that from and after the order of reference, the jurisdiction 
of the Court in London ceased) and that it could not afterwards 
interfere. 

Mr. Commissioner Phillips said he was constrained to adhere 
to his opinion expressed in Re Notten respecting the appointment 
of assignees in insolvency cases by the County CourtSr He 
differed toto coeh from the judgment of Mr. Commissioner Law. 
After giving all attention to it, he confessed he could not bring 
his mind to the conclusion he did. As to the case of Notten^ he 
did consult the Chief Commissioner, and his answer was as 
read. He had consulted him again that morning, and his answer 
was, his mind wavered very much, and Mr. Commissioner Law 
having given the fullest consideration to the subject, he (the 
Chief) desired his vote to be thrown into the scale, although 
wavering. He (Mr. Commissioner Phillips) was not convinced 
by Mr. Commissioner Law's judgment, and it would lead to great 
saving of expense and trouble, if, instead of collating various acts 
of Parliament, they would take the plain words of the clause, 
and understand it The plain question was, had not a commissioner 
on circuit merely the power to chronicle, but also to appoint ? 
He was clearly of opinion that he had both, but subject to the 
contingencies mentioned by Mr. Cooke. The statute (1 & 2 Vict 
c 110, s. 30) said that such commissioner should have the same 
power at the hearing of an insolvent in the country, as the court 
had in London, and that he should make all orders, &c., necessary 
for the discharging or remanding of the prisoner, ^^ and otherwise 
respecting stick prisoner and his schedule^ and his creditors, and his 
assignees, as the said Court for the Selief of Insolvent Debtors 
may make, give, or do in the matters of petitions heard by the 
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said courts and that in each and every matter to be heard and inquired Re 
into by such commissioner^ he shall have the same power as the said JosephHowe. 
court would have therein^ if the same were heard and inquired into 1351 

by the said court." He shall have the same power as the said 

court. What court? Why the full court. If the power of the ^ -^'^^5w«— 
court followed the commissioner into the country, and he sat with comty CourtS 
the same power, where then was the difficulty ? And all and Notice to cowt 
every act done shall be transmitted to the said court, signed by •" London. 
the judge: (10 & 11 Vict. c. 102, s. 10.) To what court shall 
they be transmitted? Why to the said court whose powers were 
given to the commissioner on circuit. The judge of the County 
Court had the same power to appoint assignees, but subject to the 
return of the appointment and signification of acceptance signed 
by the judge as directed by the act 10 & 11 Vict. c. 102, s. 10. 
These documents were to be transmitted to this court as records. 
He was not going to blink the question that it was the practice 
of the commissioner on circuit merely to nominate assignees, and 
that the court of four commissioners had a veto upon all acts 
done regarding the appointment of assignees upon due cause being 
made to appear ; but what he contended for was that the com- 
missioner on circuit went out with the full power of the court 
pro hoc vice, and was empowered to do everything at a hearing 
which this court was empowered to do. One of these powers was 
the appointment of assignees, subject to the contingencies to which 
even the appointments in the full court were subject, namely, 
the signification of acceptance : (1 & 2 Vict. c. 110, s. 45.) Once 
the signification of acceptance being signified to the commissioner 
or court, this court had no power afterwards to interfere, except 
upon some statutable complaint : (1 & 2 Vict. c. 110, s. 65.) He 
would then go back to sect. 45. What was the language of the 
clause? ^'And when such assignee or assignees shall have 
signified to the said court his or their acceptance" — of what? 
Said nomination. No; but ^^the said appointment, the estate, 
effects, rights, and powers of such prisoner, vested in such 
provisional assignee as aforesaid, shall immediately, by virtue of 
such appointment, and without any conveyance or assignment, vest 
in the said assignee or assignees:" (1 & 2 Vict. c. 110, s. 45.) 
He confessed he thought there was great signification in this 
word " appointment," used there. He would now come to the 
10th section of the County Courts Act (10 & 11 Vict. c. 102); 
and he begged the words of that section to be fully attended to, 
for it seemed to him that the Legislature had expressed itself in a 
most unmistakable way : '^ The judge of such court shall have 
and possess the same power and authority with respect to every 
such petition, and shall make all such orders, give all such 
directions, and do all such matters and things requisite for the 
discharging or remanding of such prisoner, and otherwise 
respecting such prisoner, his schedule, creditors, and assignees, as 
the said Court for Belief of Insolvent Debtors, or any com- 
missioner thereof, might make, give, or do in the matters of 

D D 
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lie petitions heard before such court or commismoner :" (10 & 11 Vict. 
Joseph Howb. q. 102, S.10.) The Legislature not only gave the power of the 
1851. court, but of the commissioner. Why was that word *^ com- 
•^ — missioner" put in ? It was highly probable that the gentleman 
^'**'f^**^, who drew the statute had heard the practice of this court, and 
c^^ Court-!' therefore put in those words, that there should be no doubt but 
Notice to court that the judge of the County Court had both the power of the 
in London, commissioner and the power of the court. It did not matter that 
the commissioner on circuit did not use this power* The point 
was, had he the power? He thought he had shown clearly that 
he had the power. A great portion of Mr. Commissioner iLaw's 
judgment hinged on the practice of the court. But the question 
was not so much as to the practice of the court, as the proper 
signification of these words in the 10th section of the County 
Court Act (10 & 11 Vict c. 102.) The words clearly and plainly 
gave the judge of the County Court jurisdiction to appoint 
assignees. It was all yery well for Mr. uooke to say, with his 
usual ingenuity, that the question was, had that court clearly dis- 
tinguished between the word " appointment" and " nomination ?" 
He said it had. The 25th rule of court showed this. It was this 
— "Appointment of assignees. — Assignees will be appointedj if 
expedient, by the cotirt or a commissioner at any time loter vesting 
order made. Now what followed? — In a case heard at Berwick, 
a nomination by the justices will be attended to. Appointments 
might be made by the court or a commissioner at any time after 
vesting order made, but a nomination by the Justices would be 
attended to. There he said the court itseu had made the 
distinction. Upon reading that rule, the concluaon was inevitable 
that a commissioner had not only the power to nominate, but to 
appoint, although, as Mr. Cooke said, that appointment was 
nothing in itself unless followed up by its incidents, the solvency 
of the man, &c. But there was one important portion of the 
appointment, that was the signification of the acceptance by the 
creditor appointed. What did he (Cooke) say upon that subject? 
That this court, upon receiving the appointment and the 
signification of acceptance by the creditor, signed by the judge, 
was bound to register the acceptance, and the appointment and 
signification of acceptance so recorded, although emanating solely 
from the County Courts would be as valid as if made in and by 
this court. The nomination or rather appointment of assignees 
was made in that court at the hearing every day. But the non- 
acceptance of the appointment at the time did not vitiate the 
appointment in the court above. Why, then, should it have that 
effect in the court below ? Under these circumstances, he was 
clearly of opinion that the judge of the County Court at the 
hearing in his court had the foil power of this court. But 
there was another point. Had he a right to look at the 
appointment now produced in court at all? The judge of the 
County Court was bound to transmit his notification of appoint- 
ment, and the signification of acceptance by the creditor or 
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other person, when made at the hearing, to this court, to be a ^6 
record of this court. The certification of the nomination or Joseph Howb- 
appointment by the judge, and the signification of acceptance by issi. 
the person appointed^ had not been transmitted to tnis court. - — 
It ought to iiave been transmitted at once. It had not been^'^'^J^. 
done, and he could not take judicial notice of the act of the judge Cowuy Cow-t—- . 
until he had duly certified it to this court by the transmission of Notice to couh 
the documents authenticated by his signature. If the jud»e *'*-^'«^- 
was minded to keep this record below at Lancaster, he comd 
take no notice of it, and he therefore thought that the rule should 
be made absolute for the appointment to issue. 

Rule absolute, no record having been transmitted 
to the Court; the affidavits signifying this 
appointment and acceptance to appear on the 
fks of the court. 



INSOLVENT COURT. 

PBOTECTION CASE. 

June 13, 185L 

(Before Mr. Commissioner Phillips.) 

Re Chables Hippoltte Mansell, otherwise Vicomte de 

Secqueyille. 

AppUcaUon for discharge ad interimy 7 4^ 8 Vict c, 96, s, 6^ Opposition 

upon merits. 

Held, that creditors mag oppose a petitioner's application for a discharge 
ad interim upon the grounds of opposition enumerated in sect, 24 of ^e 
7^8 Vict, c, 96, and that the court will act upon these grounds of 
opposition there enumerated, not only upon *Uhe day for the first 
examination^ but also upon the preliminary application in the case of 
prisoners for a discharge ad interim, 

THIS insolvent applied for his discharge ad interim, under the 
7 & 8 Vict. c. 96, 8. 6. 
Coohe opposed the application upon the ground that he had coo- 

dd2 
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^ tracted debts without reasonable expectations of payment, which 

M AygKL L. ^^g ^ ground of opposition within the 24th section* By the 

ig5i. 24th section of the 7 & 8 Vict. c. 96^ it was provided that if it 

— ;- appear to the commissioner that any debts of the petitioner were 

^^cha^wT ^°*^cted by fraud or breach of trust, or by prosecution, whereby 

inierw^ be had been convicted of any offence, or without having at the 

OppotiHoft, time a reasonable or probable expectation of being able to pay 

such debt or debts, &c, no day shall be named for making the 

final order for protection ; but, if otherwise, a notice of such day 

shall be given. Now, in this case the insolvent had borrowed 

money for nulway speculation, which was a ground of opposition 

vnthin the 24th section. 

• 

The insolvent had no counsel. 

Mr. CoMMissiONEB Phillips Said, a question had been raised 
whether he could take notice of the grounds of opposition enume- 
rated in the 24th section upon this application, but it seemed to 
him a very circuitous and idle route to give a man his discharge one 
day for the purpose of remanding him the next day. If it were a 
case in which he could not name a day for a final order it would 
be idle to discharge the petitioner to-day, and remand him back 
into custody a few days after, upon the first examination. He 
should, therefore, refuse the application. 

Application refused. 



INSOLVENT COURT. 

(Before Mr. Commissioner Law.) 

August 7, 1851. 

Re E. Gooding. 

Discharge of debtor in execution for debt after vesting order made on 
creditof^s petition — Effect of upon claim of creditor to prove for 
dividend before adjudication. 

Queer e, does the discharge of a debtor in execution by the plaintiff^ operate 
as a satisfaction of the debt, so as to disable the plaintiff from proving 
for a dividend made under a creditor*s petition^ filed previous to the 
discharge, and under which no schedule had been filed : 

Held, that a discharge of the debtor before adjudication is satisfaction ; 
but that after adjudication it is not. 

THIS was a claim to prove for a dividend under circumstances 
which are distinctly stated in the judgment : 
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Judgment. Goodino. 



Mr. Commissioner Law said, — The question is raised^ whether i^ 
in this case, the discharge of the debtor in execution by the — '- 
plaintiff operates as a satisfaction of the debt, so as to disable the -^cAo»^wg/fer 
plaintiff from proving for a dividend. The vesting order was made ^^^ectofT' 
on a creditor's petition ; the insolvent did not file a schedule ; and 
the creditor, Mr. Loosemore, discharged him from custody. Mr. 
Loosemore now claims to prove. It happens that, after so dis- 
charging the defendant, he procured himself to be appointed 
assignee ; and it is manifest that the court, on appointing him, was 
led to suppose that the insolvent was remaining in custody. These 
circumstances, however, do not affect the question of proof. That 
question is the same as if the claim were by some other person, 
not being petitioner nor assignee. The case is one of dividend 
without adjudication. The court comes to the business in ignorance 
of creditors, and acts under the instruction of the 62nd section of the 
statute (1 & 2 Vict, c 110), which in such case requires the dividend 
to be made anumg those who shall prove their debts. Can, then, Mr. 
Loosemore prove ? I think not. The law says that one who has had 
his debtor in execution and discharged him, has ceased to be a cre- 
ditor. It has been urged that property which passed by the vesting 
order, is held in trust for those who were creditors at the date of the 
vesting order. Such are not the terms of the vesting order. The 
words are, "in trust for the creditors who shall be entitled to share 
in a dividend." This sends us for information to the dividend 
clause which I have already mentioned, by which we find that those 
are entitled who shall prove their debts. Mr. Loosemore has no 
debt. He has done that by which he ceased to be a creditor. 
This court has decided that where the debtor has been discharged 
by his plaintiff after adjudication, the right to dividend is not lost. 
But it IS not inconsistent with this, to decide that in the present 
case it is lost. When dividend is made after adjudication, the 
same 62nd section gives a different criterion of the right to divi- 
dend, expressly referring us to the sworn schedule. There may 
be errors in the schedule, and these are open to correction ; but if 
it has been correctly sworn to, the debts which it discloses are the 
debts on which dividend is to be paid. A debt which had been 
already lost by discharge of the person from execution, would "not 
properly stand as an existing debt on swearing to the schedule. 
This distinction, thus warranted by the words of the act, rests 
upon an intelligible principle. An insolvency without adjudication 
will not interfere with a creditor's right of suit. He holds his 
right untouched by the insolvent law. He holds it, then, on the 
usual terms, namely, that if after execution against the person he 
discharges the person, he discharges the debt. An adjudication 
alters the law between the parties, substituting a new relation 
between them under the decree of this court. The mode hence- 
forth of acting against property is through the judgment which 
stands on behalf of the whole body of creditors, and which can 
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Be only be pat in execution under the discretion of the court In the 

Q ^'"' ^' liability of person also a new state of things ensues. The unlimited 

1851. power of the creditor is gone together with its inddents. It may bo 

pronoimced that in future no creditor shall take or detain the 

^^^'''^"'^Z^!^ person; or it may be that some or all are permitted to do so for 
J^€et <if. ^ limited time ; but it is no part of the decree of this courts nor 
in the spirit of it, that any creditor, though such qualified power 
is accorded to him^ shall be required to ezerdse it. Those who 
haye not already arrested an insolvent are not compelled to procure 
a detiuner. So one who has before arrested is not compielled to 
continue a detainer. It would be a compulsion, and a compulsion 
resting on no prindple, if, by discontinuing the detainer, he should 
forfeit his claim to diyidend. I saj^ then, that without adjudica- 
tion an insolvency has no prospective conseq[uences ; is not plead- 
able ; avails nothing for the debtor : a pUdntiff detains him as long 
as he thinks fit; but, if he voluntarily discharges him, he cannot 
be retaken ; and the satisfaction of the debt, which was inchoate 
by the capture, becomes complete. This is quite consistent with 
the principle that, when an insolvency has oeen attended with 
adjudication, the qualified right of detainer exists only under the 
spedal sanction of this court ; so that he who is left for some 
specified time at the mero^ of his creditors may be discharged by 
those who have had him m custody, and may remain unmolested 
by the rest ; or, till the period arrives, he may be more or less 
deprived by them of his liberty. It is no part of the law of this 
court, that when the insolvency shall be referred into adjudication^ 
the creditor who orifi^inally detained shall be incompetent to waive 
the privilege which, b^ the terms of that adjudication, may be con- 
tinued to him. The justice of the distinction, namely, that a dis- 
charge before adjudication is satisfaction, and after adjudication is 
not, will eadly be recognised. We are all fitmiliar with the prac- 
tice for a detaining creditor to send a discharge shortiy before the 
hearing, thereby making it impossible for the debtor to obtain for 
himself the benefit of an insolvency. In 1838 I proposed a 
remedy for this injustice, and pressed it upon the authorities when 
the act of 1 & 2 Vict, was in progress. But they were deaf to my 
remonstrances, and the injustice is unremedied. Surely it is fit, 
that one who thus perversely sends his debtor a dischaige, should 
do so on the usual condition, that such discharge operates as a satis- 
faction of his particular debt ; that, while it damages the debtor, 
it should have its usual result to the creditor. A plaintiff in such 
case causes the insolvency to be abortive for the other party, and 
prevents the contemplatea change of relation between him and his 
creditors from being matured ; m>m the moment of that discharge 
he remains liable to each of those who continue creditors ; the 
insolvency has done something against him, nothing for him. It 
is, then, a just consequence to him whose act causes such defeat of 
hopes, that l^at act should have to himself the ordinary effect He 
takes from the defendant the benefit of the statute ; why not then 
from himself also ? It is, however, no less dear that, in the other 
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case^ when an insolvency has been perfected by coming to judg- Re 
ment, and the debtor has got for nimself the benefit of it, the GoonaQ, 
same thing would not be a just consequence. The law is new ^^, 

modelled. Individual satisfaction can never again be sought by 

any process. The law has interposed, not in the ordinary way ^^^''^^^ll^ 
between A. and B., but between A. and the entire body of his **^^ of, 
creditors; and, though the policy of the law does in certain cases 
still prescribe a limited liability of person, there is no ground for 
saying, that the law exacts, against the discretion of a creditor, 
that he should be the inflictor of the penalty. He is entitled to 
say that his position is changed; he has acted for others as well as 
for himself; Ibe can no longer wield the power which the general 
law gave him as a plaintiff; but he has gained other objects in 
its place ; title to existing property for aU creditors, and special 
means, through this court, of resorting to future property if it 
should arise. The rights of all, with the duties and the risks of 
all, are made the same. In the present case, Mr. Loosemore know- 
ingly substituted one state of things for another, as affects himself. 
He discharged the judgment debt, taking a fresh written promise, 
having its own dimensions. On this the insolvent remains liable. 
Mr. ]Lioosemore has the benefit of it. It was by his own act, the 
liberation of the debtor, that he got that benefit. That act made 
adjudication impossible. If there had been adjudication, a new 

E remise would not have availed for that debt. The daim would 
ave remained cognizable in this court, and this court only. Mr. 
Loosemore has made his election. He has discharged the debt 
which otherwise he would be competent to prove, and he has 
acquired a^new right, on which there can be no proof. 

Claim to prc/ve ditallawed. 
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COUNTY COURT OF MIDDLESEX. 

Brompton. 
(Before Andrew Amos, Esq.) 
SussELL V. Smith. 

Discharge under the Insolvent Dehtor^s Act — Premiums upon policies of 
assurance deposited as security for the payment of a debt inserted in the 
schedule subseq%iently becoming due. 

Defendant being indebted to plaintiff^ assigned to him^ by deed of 
mortgage, three policies of assurance on defendants Ufe, and covenanted 
to pay the annual premiums, and if he did not, and plaint^ paid 
them, to repay plaintiff'. Defendant afterwards became insolvent, 
and was discharged under the Insolvent Dfhtori Act. A premium 
accrued due after the discharge, and being unpaid by the defendant^ 
and plaintiff having paid it, and not been repaid: 

Held, that defendant was not discharged from liability for these breaches 
of covenant by his discharge from the original debt under the statute 
1 ^2. Vict.c. ]10. 

THIS was a plaint to recover a sum of 4Z. 13^. 6d., exclusive of 
Ss. Sd., cost of summons, &c., being the amount of an annual 
premium becoming due upon three policies of assurance deposited 
with the plaintiff as a collateral security for the payment of a 
debt then due by the defendant, and which he had coyenanted to 
pay, but not having paid them, the plaintiff* had, and he now 
brought this action upon the defendant's covenant to repay him. 

Lord appeared for the plaintiff, Macrae for the defendant. 

The facts of the case are shortly these : — The defendant, Mr. 
Henry Valentine Smith, being indebted to the plaintiff, deposited 
with him three policies of assurance, effected upon his own life, in 
the Commercial and General Life Office, Cheapside, as a security, 
and, subsequently, further sums having been advanced, by way of 
better security, he executed a mortgage of these policies, in which, 
after reciting that H. V- Smith was entitled to the policies of 
assurance under the annual premiums mentioned, and that 
H. y. Smith was indebted to Thomas Bussell in the sum of 
ISOL for moneys advanced, and that H. Y. Smith had agreed 
to secure the repayment of the debt, the defendant. Smith, 
covenanted to pay the debt with the interest growing due, and 
until that was satisfied, that he would pay, or cause to be paid, the 
annual premiums upon the policies assigned, and if he did not. 
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then Russell was to pay the premiums, and the mortgagor, Smith, Russell 

covenanted to repay the same to the mortgagee : (See Form, David- *'• 

son's Martin, vol. 3, p. 614.) After the execution of this deed, ' 

the defendant became insolvent, and upon petitioning the court Discharge^ 

for relief, entered both the original debt and the security Brtwhof 

given m the schedule. PrenmmB on 

The defendant was duly discharged under the act (1 & 2 Vict, hfe policy— 
c. 110) on the 4th of July, 1850, and subsequently the premiums -^»«^%- 
upon the policies becoming due, insolvent being advised that 
as he was discharged from the original debt, he was not liable 
on the security, declined to pay them. The premiums were then 
paid by the plaintiff, and he now brought his action to recover 
this amount, in pursuance of the terms of the covenant. The 
question for the court to determine was, whether the insolvency 
which discharged the original debt also discharged the payments 
defendant. had covenanted to make upon the security. 

iorrfrelied upon Bennett v. Burton, 12 A. & E. 657 (a) ; 4 P. & E. 
313; 4 Jur. 1085, Q. B.; Fletcher v. Turk, 13 L. J. N. S. 43, 
Q. B. ; Llo7/d V. Feelh 3 B. & Aid. 407 (b) ; Wtlmer v. White, 
1 Bing. 291; La Coste v. Gillman, 1 Price; Toppin v. Field, 
4 Q. B. 386, &c. These cases were all precisely in point, as 
would be seen upon referring to them. 

Macrcue, for the defendant. — The question involved in this case 
is one of great importance, both to the defendant personally, 
and to the community at large. Upon the decision of the court 
will depend the liability of the former to annual payments for 
his whole life ; and the question as regarded the community was, 
in effect, whether the insolvency laws would become a dead 
letter, for if the defendant was liable, the plaintiff, by taking this 
security, would completely evade the insolvency laws, obtain a pre- 
ference for himself, and secure the payment of his debt in defiance 
of their provisions. The defendant, at the same time, would be 
constantly exposed to periodical suits on account of this debt, and 
periodical insolvencies or embarrassments on account of debts from 
which it was the very object of the Legislature to relieve a pri- 
soner when it enacted this code of laws for his relief. Look- 
ing carefully into the act of Parliament, and also into the cases, 
none of them bear decisively upon this point, and even the 
reasons given by the learned judges, are not convincing. First, 
to direct his Honour's attention to the various provisions in the 
act bearing upon this point, and then to state the points relied 

(a) In that case a mortgage deed contained a covenant by the mortgagor to insure his life 
for the mortgagee's benefit, and to keep the preminms paid till the debt was discharged, with 
a provision similar to that in the case above if the premiums remained unpaid, and the mort- 
gagor having taken the benefit of the act 7 Geo. 4, c. 57, and included the mortgage debt in 
his schedule, stating also that the creditor held a policy on his life with the joint security of 
A. B. for payment of premiums, it was held that the mortgagor was not protected by his dis- 
charge, and sect. 51 of the statute (similar in its provisions to sect. 80 of 1 & 2 Vict. c. 110), 
from an action of covenant at the suit of the mortgagee for premiums becoming due after such 
discbarge, and paid by the mortgagee on the mortgagor's defiault. 

(6) That case decided that a plea of discharge under the Insolvent Act is no bar to an action 
of trespass for meme profits, even though accrumg before the discbai^p. 

£ E 
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BussELL upon ; and lastly, to make such comments upon the cases rdied 

^* upon as seemed desirable. His Honour would see, from the 

^^!^* provisions of the act, that it was clearly the intention of the 

Discharge— Legislature, in return for vesting the whole of a prisoner's 

Breach of estate for the benefit of his creditors, to relieve him from all 

Prem^mMlm P^^^^^^y liabilities subsisting at the date of the insolvency. The 

lifepoUey^ various provislous of the act to which it was necessary to direct 

Liability, the attention of the court were these : — A debtor being in custody 

for debt, ^^ shall pray to be discharged from custody, and to have 

fdture liberty of his person against the demands for which such 

prisoner shall be then in custody, and against the demands of all 

other persons who shall be or claim to be creditors of such 

prisoner at the time of presenting such petition : " (1 & 2 Vict. 

c. 110, s. 35.) And then ^^it shall be lawful" for the said 

court ^Ho adjudge that such prisoner shall be discharged from 

custody and entitled to the benefit of this act as to 

the several debts and sums of money due or claimed to be due at 
the time of making such vesting order as aforesaid from such pri- 
soner to the several persons named in his schedule as creditors or 
claiming to be creditors for the same respectively, or for which 
such persons shall have given credit to such prisoner before the 
time of making such vesting order as aforesaid, and which were 
not then payable:'' (1 & 2 Vict. c. 110, s. 75.) "And be it 
enacted, that the discharge of any such prisoner so adjudicated as 
aforesaid shall and may extend to any sum and sums of money which 
shall be payable by way of annuity or otherwise at any future time or 
times by virtue of any bondy covenant^ or other securities of any nature 
whatsoever :\c) (1 & 2 Vict, c 110, s. 80.) And in respect of any 
security, "no writ otJLfa. or elegit shall issue on any judgment 
obtained against such prisoner for any debt or sum of money with 
respect to which such person shall have so become entitled, nor in 
any action upon any new contract or security for payment thereof, 
except upon the judgment entered up against such prisoner according 
to this act ; and that if any suit or action shall be brought, or any 
scire facias be issued against any such person, &c., for any such 
debt or sum of money^ or upon any new contract or security for 
payment thereof, or upon any judgment obtained against, or any 
statute or recognizance acknowledged by such person for the same, 
except as aforesaid, it shall be lawful for such person, his heirs, &c., 
to plead generally that such person was duly discharged according to 
this act by the order of adjudication made in that behalf, and that 
such order remains in force," &c.: (1 &2 Vict, c 110, s. 91.) The 
mode of proceeding for the payment of scheduled debts is pointed out 
in 1 & 2 Vict. c. 110, s. 87 — '^ And be it enacted that Ibefore any 
such adjudication shall be made with respect to any such prisoner 
the said court or commissioner or justices shall require such pri- 

(c) It has been held that an insolvent is not by his discharge released £ntn an actkm at the 
snit of his surety, for money paid after such discharge in respect (^ an ammitj doe by the 
insolvent before: (Ahbott v. Bniere, 5 Bing. 598, N. C; 7 Scott, 753, S. C, and see the cases 
there cited; Ptmeil y. Miason^ 8 Bing. 23; Hoehen v. Brown^ 4 Bing. 400, N. G.) 
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soner to execute a toarrant of attorney to authorize the entering up of Russell 
a judgment against such prisoner in some one of the Superior Courts ^ ^* 

at Westminster, in the name of the assignee or assignees of such 

prisoner, or of such provisional assignee, if no other assignee shall Discharge— 
have been appointed and shall have accepted such office, for the ^r^<^^ 9£ 
amount of the debts stated in the schedule of such prisoner so Premiums on 
Bwom to as aforesaid to be due or claimed to be due from such life poUcy—- 
prisoner, and so much thereof as shall appear at the time of i-^o^^y- 
executing such warrant of attorney to be due and unsatisfied, &c ; 
and the order of the said court for entering up such judgment shall be a 
sufficient authority to the proper officer for entering up the samcy and 
such judgment shall have the force of a recognizance, and if at any 
time it shall appear to the satisfaction of the said court that such pri" 
soner is of ability to pay such debts, or any part thereof or that he 
is deady leaving assets for that purpose^ the said court may permit 
execution to be taken out upon such judgmentyfor such sum of money 
us under all the circumstances of the case the said court shall order y 
such sum to be distributed ratecd>ly amongst the creditors of such prir- 
soner according to the mode Iiereinbefore directed in the case of a 
dividend made after adjudication; and such further proceedings 
shall and may be had upon such judgment as may seem fit to the 
discretion of the said court from time to time, until the whole of 
the debts due to the several persons against whom such discharge 
shall have been obtained snail be fully paid and satisfied, 
together with such costs as the said court shall think fit to 
award." Now these are the provisions of the act bearing upon 
this subject; and upon considering them it is impossible not 
to see that it was the intention of the Legislature to free an 
insolvent, not merely from all subsisting debts, but from all 
liability on securities held for those debts. The insolvency laws 
were intended to withdraw the insolvent and his affairs, so far as 
regarded pecuniary liability, from the general law of debtor and 
creditor, and to place him and his affairs under the special pro- 
visions of the statute, and these provisions denied the right of suit 
to any individual creditor in respect of any subsisting debt^ and upon 
any sum of money payable by virtue of any bondy covenant^ or other 
securities of any nature whatever " (s. 80), and were intended to pro^ 
teat the debtor in the undisturbed enjoyment of his future^acquired 
property in respect of these debts until he should have acquired such a 
degree of the means of subsistence as to be in a state of solvency^ and 
have a surplus (1^2 Vict. c. 100, s. 89) to spare, upon which events 
and not till then, the legislature authorized this appropriation of his 
futureHicquired property in payment of his past debts. The policy 
and intention of the law, both as regarded the creditors and the 
insolvent, was clear. He was fully borne out in this by the 
declaration of Mr. Commissioner Law, probabljr the highest living 
authority on this subject, who had materially aided Lord Eldon in 
perfecting the provisions of the previously defective statutes. In 
regard to their policy as regarded the insolvent, that learned com- 
missioner observed) in his judgment in Hance^s cascy " Can any 

E E 2 
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BussELL man study the Insolvent Acts, from that of 1813 to the present 
J'^^ day, and not discern the policy of these laws ? It is that a man 
shall be able to earn himself a livelihood without being harassed for 
Discharge— his debts; that his struggle for subsistence shall not be frustrated by 
Breach of ^he iuvasion of his means of subsistence ; that his past debts shall 
PnmiumTon ^^J ^^ ^ charge on the contingency of a clear surplus estate : 
li/epoiicy— {Re Hance^ 1 Cox, Macrae, & Hertslet, 141.) To hold the 
LiabUity. defendant liable would be contrary to the policy of the law as 
regarded the creditors alsoy this would be seen by reading the 87th 
and 91st sections, which rendered void "new securities," placed all 
creditors in respect of the payment of their debts upon the same 
footing, forbidding all suit except upon the judgment entered up 
under the provisions of the act for the benefit of all the creditors 
collectively, and deferring even that mode of payment until it 
should appear to the satisl'action of the court that the debtor had 
not only the means of payment but a surplus. If the plaintiff 
succeeded in this case, he would obtain a preference over all the 
oihej' creditors, which it had been the fundamental object of both 
the Bankruptcy and Insolvency Laws from their commencement 
to prevent. To show how careful the courts had been to prevent 
these undue and unfair preferences, he would direct his Honour's 
attention to some few of the cases : — C. P. Hilary Term, 10 Geo. 3, 
1770, Linton, assignee of a bankrupt, v. Bartlett (Wilson 49.) The 
court said, that " all the laws concerning bankrupts, proceed upon 
equality, and say that all the creditors shall come in pari passu. 
There is no case where such a preference was allowed. The 
same spirit of equality ought to warm the courts of justice which 
warmed the Legislature when they made the Bankrupt Laws, 
and if we should let this deed stand, we should tear up the whole 
Bankrupt Laws by the roots ; it is a bill of sale made by a trader 
at a time when he was insolvent, and plainly had an act of 
bankruptcy in contemplation. It is partial and unjust to the other 
creditors. — Judgment for the plaintiff that the deed is bad." 
In Phillips V. Hunter (2 H. B. 403), in error, it was laid down by 
the ^Wi^'e* that **the great principle of the Bankrupt Laws is 
justice founded upon equality. No creditor shall be permitted to 
acquire an undue preference, and by so doing prevent an equal 
distribution amongst all the creditors. . . Equal distribution is 
the policy of the Bankrupt Laws." In Re ff'etherell {II L. T. 
373), Mr. Commissioner Law said — *^ The general policy of the 
act is that all property should be made available for the 
creditors generally ^ rather than for one in particular." In Smith v. 
Wetherell (10 L. T. 229), Lord Denman, in delivering judgment for 
Mr. Justice Patteson in the Bail Court, says — "The argument 
which weighs with my brother Patteson is this, that the main 
scope and object of the act (1 & 2 Vict. c. 110) is to divide the 
insolvent's property rateably among his creditors, and this object 
is best effected by such a construction of the 55th and other 
sections as would not give the opportunity for any particular 
creditor to interfere and obtain a preference over the others." 
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Having directed his Honour's attention to the special provisions Bussell 
of the act, and their equitable construction as to policy and inten- ^' 

tion, as laid down by the highest authorities, he would now state ' 

the points upon which he relied, considering first the proper construe- Discharge— 
tion of the langiLage of the several clauses intended to protect the ^^"^^^ ^ 
debtor, and then the peculiar provision of the statute with respect to premiums on 
future-acquired property, with which the right of individual suit, and life policy— 
the consequent individual appropriation of future property, came in ^^f^^y- 
direct contact The prisoner first prayed for liberty against the 
" demands for which such prisoner shall be then in custody, and against 
the demands of all other persons who shall be, or claim to be, credi- 
tors : " (s. 35.) The adjudication clause then rendered it lawful for 
the court to adjudge such prisoner entitled to the benefit of the act, 
as to ** the several debts and sums of money due or claimed to be due 
at the time of making such vesting order as aforesaid from such 
prisoner to the several persons named in his schedule as creditors^ or 
claiming to be creditors, for the same respectively . • and which were 
not then payable :^^ (s. 75.) A limited or a larger construction 
could be given to these words. The word '^ debt " was defined 
to be a demand for a sum certain {d) " a sum of money due 
by certain and express agreement, as a bill of exchange or 
a promissory note;" and although, strictly speaking, this 
premium at the date of the vesting order was not an existing debt 
that could be claimed as then due, yet if one cast about 
for an equitable principle of interpretation, it would be clearly 
this : that a prisoner should be protected in respect of existing 

fecuniary liabilities to the extent to which his property vested, 
f a prisoner had a title to property, reversionary, contingent, or 
otherwise, at the date of the vesting order, that property, 
if ever it came to him, belonged to his creditors named in 
the schedule; so, also, if he was under pecuniary liabilities, 
contingent, reversionary, or otherwise, at the date of the vesting 
order, if these liabilities ripened into debts, he should be protected 
in respect of them. The principle of equity was that a 
debtor should be protected from the demands of the creditors, 
to the extent to which his property vested for the creditors. 
He therefore submitted that the court should adopt the larger 
construction of the words, " debts and sums of money due or 
claimed to be due." The next section to which he had directed 
the atfention of the court was the 80th. That was certainly very 
strong. It extended the protection of the statute ^^ to any sum 

(d) Wherever a legal liability devolves upon a party to pay a determinate sum of money to 
another (either in consequence of an express promise or an implied obligation) the law deno- 
minates soch liability a debt: (2 Bla. Com. 465.) 

** In general, whenever a contract is such as to give one of the parties a right to receive a 
certain liquidated sum of money from the other," a debt is then said to exist between the 
parties: (Stephen's Com., vol. ii., p. 186.) 

** The legal signification of debt is a sum of money due by certain and express agreement as 
by a bond for a determinate sum, a bill of exchange, or a promissory note, or a rent reserved on 
a lease where the quantity is fixed and specific, and does not depend upon any subsequent 
valuation to settle it:" (Les Termes de la Ley, 1685; and in Holthouse^s Law Die. p^ 130, 
title " Debt," 1846.) . . 
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BU88BLL of money payable at any future time by virtue of any bond, 
». covenant, or other securities of any nature whatsoever." Strictly 

'°^° ' speaking, this premium was not '^ a sum of money payable at any 
Discharge^ future time," — at the date of the vesting order, — *^ by virtue of 
breach of this security." It was not certain that it ever would become 
iVemufiiMofi payaWe; but, looking at the language of the 87 th section, 
rlfo policy-^ which forbade the payment of the original debt, the court was 
LiabiUtif. bound to coustrue it as if certainly payable and grant its protection 
accordingly. But so anxious had the Legislature been to afford 
effective protection to the debtor, that in uie 91st section it made 
void *'any new contract or security" for the payment of the 
schedule debts. If these policies were given as securities for the 
payment of the original debt after the discharge, there could 
^e no doubt that the debtor would be protected from all 
payments in respect of them, and he could not see why the same 
prmciple should not be applied to this security, although given 
before the insolvency. He relied upon the language of these 
sections, but chiefly and mainly he relied upon the fact that this 
deed, upon one of the covenants of which the plaintiff sought 
to recover, was a contract between two private parties, to 
secure the payment of a scheduled debt by other means than 
those pointed out by the Legislature in the 87th section. 
It was a contract to give the plaintiff a right of suit in 
respect of the non-payment of a scheduled debt. Upon the insol- 
vency occurring, that became an illegal purpose. The statute 
forbade individual suit, and enjoined process under the control of 
the court on behalf of all creditors collectively. This deed had 
the effect of giving an undue preference to the plaintiff, and by 
giving him the right of suit upon non-payment of his debt, it to 
that extent gave him power over future-acquired property of the 
insolvent, which no other creditor had, and which it was contrary 
to the intention of the Legislature, and the policy of the act, that 
he should have. The court, he submitted, was bound to enforce 
the provisions of an act of Parliament, in preference to the con- 
tracts of private persons, (e) Upon principles of equity as between 
the parties to this action, the plaintiff had not a shadow of a right 
to enforce this demand. The consideration upon his part was the 
forbearance of suit in respect of the original debt The statute 
now stept in, and declared that he should have no ri^ht of indi- 
vidual suit in respect of that debt: therefore, the consideration on 
his part being taken away, and there being no new consideration 
given, it was manifestly unjust that the defendant should be called 
upon to fulfil his share of the contract. The defendant was for- 
bidden to pay the original debt by the statute, and the plaintiff 
was forbidden to sue for it. The very basis of the contract being 
taken away by the Legislature itself, how then could the other 

(e) All deeds are liable to be impeaclied if founded on immoral or illegal consideration, or if 
obtained by frand: (1 Stephen*s Com. 462.) 

Any contract is invalid in law tbat can be impeached on the gronnd of dishonesty, or as bang 
opposed to public policy: (Broom's Legal Maxims, 575.) 
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parts of it be enforced ? He called upon the court to set aside Russell 
the whole deed, and relied upon Jackson y. Davidson (4 B. & Aid. <'• 

691.) In that case an insolvent debtor having petitioned the Insol- ^^^' 
yent Court to be discharged under the act, a creditor gave notice Diteharge^ 
of his intention to oppose him, on the ground that the debt was Breach of 
fraudulently contracted. To induce the latter to withdraw his j^^^^j^^ 
opposition, the insolvent agreed to execute, within three days of itfe poUctf^ 
his discharge, a warrant of attorney for the debt, and in the mean- LMnHty. 
time to give a promissory note of a third person for the amount, 
which was to be delivered up on the execution of the warrant of 
attorney. The insolvent was discharged, and the warrant of attorney 
was executed on the delivering up of the note. The court set aside 
the warrant of attorney, and the judgment entered up thereon, on 
the ground that the agreement on which they were founded was 
contrary to the policy of the Insolvent Act, inasmuch as it enabled 
the creditor to take to himself a lai^e portion of the future effects 
which the Legislature intended to be distributed amongst aU the 
creditors^ Bay ley, J., observing, that the warrant of attorney, if 
supported, would interfere materially with the policy of the act, 
by taking from the body of the creditors a portion of those funds 
which the Legislature meant to be distributed amongst all, and by 
defeating the effect of the judgment entered up by order of the 
Insolvent Court. Holroyd, J., was of the same opinion, and said^ 
'' This warrant of attorney was founded upon an agreement which is 
in direct opposition to the policy of this act of Parliament. The 
object of the act was, that the person of the debtor should be firee 
with respect to all those debts from which he had been discharged, 
and that his future efiects only should be liable in the mode there 
pointed out." Best, J. — " The future effects of the insolvent are, 
by the provisions of this act, directed to be divided rateably 
amongst the creditors until their debts are wholly paid. By 
enforcing such a security we should enable the plaintiff to deprive 
his co-creditors of some portion of that fund which the Legisla- 
ture intended to be rateably divided amongst all." The courts 
had again and again recognised this principle of supporting the 
insolvent law in opposition to private deeds. In Rogers v. Kingston 
(2 Bing. 441), the defendant was a discharged insolvent, and a 
creditor withdrew opposition after receiving a promissory note for 
the amount of his debt. The insolvent was arrested for the non- 
payment of this after his discharge, but settled the action by 
giving a warrant of attorney, in which his brother joined, to con- 
fess judgment for the amount of the debt, and costs, and interest, 
to be paid by instalments. The court, on motion, set aside this 
warrant of attorney, after the payment of the first instalment> 
upon the ground that the whole transaction was contrary to the 
policy of the Insolvent Debtors' Act. Best, C. J., says, — ** The 
party who has obtained this warrant of attorney places himself, 
by the sale of his forbearance^ in the situation of a new creditor, 
and in a better position than he is entitled to claim." Park, J., 
says, — ^^ The argument which has been used in support of this 
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Russell warrant of attorney is in opposition to all the cases which have 
^' been decided, from that of Jackson v. Duckaire (3 T. B- 551), 

^^^ ' downwards. The general principle of all these cases is, that one 
Discharge^ Creditor shall not be permitted to obtain an advantage at the 
Breach of expense of the others, but the case turns on the 25th section of 
Pre^mTon *^^ Insolvent Debtors' Act, which gives the commissioners power 
u/e policy— to issuc cxccutiou against an insolvent's subsequently acquired 
Liability, effects, and divide them rateably among the creditors ; but as the 
plaintiff's name was not inserted in the schedule, he might sue out 
execution without application to the commissioners, and thereby 
gain an advantage over the rest of the creditors. The 26th 
section of the act provides that an insolvent shall not be arrested 
for a debt due to a former creditor, and if the plaintiff's name had 
been inserted in the schedule, the insolvent's person would have 
been safe. This the plaintiff prevents by taking a promissory 
note contrary to the policy of the act. The case in the Bang's Bench 
proceeds on the true ground, and is in point for the defendant." 
turrough and Gaselee, JJ., concurred. The observations he 
had made applied in some respects to the cases in bankruptcy 
relied upon by the plaintiff, and in other respects they did not ; 
but in none of these cases had counsel attacked the ground of 
the consideration for the security, as being contrary to the 
policy of the insolvent law, and in direct collision with the 
machinery provided by the act for the payment of the debt, and 
perhaps they could not, for there was no such machinery provided 
in bankruptcy as in insolvency, and a written promise might renew 
the debt. With respect to the decisions relied upon in insolvency, 
the case of Bennet v. Burton was in point ; but, looking at the 
reason assigned by the court for giving the verdict for the plaintiff, 
it was not convincing to his mind. Lord Denman said the Insol- 
vent Debtor's Act did not extinguish the debt, it only barred the 
remedy. But it did not occur to the court, nor was it suggested 
by counsel, that the act does extinguish the debt for some purposes; 
and it is only by holding to this principle that the greatest 
absurdities are prevented in administdring the law of insolvency. 
" The debt," says Mr. Commissioner Law, in JRe Hance^ " we 
know is not extinguished for all intents and purposes, but the 
power of proceeding for the recovery of it is extinguished, 
excepting upon the judgment in the several ways prescribed by 
the statute ;" and, again, ^^ there can be no suit except upon the 
judgment, therefore no suit whatever by individuals for suit upon 
the judgment is on behalf of all together." The Court of Queen's 
Bench admitted that, if the debt was extinguished, the action 
could not be maintained. The debt is extinguished for all 
purposes of individual suit This was an individual suit, and 
taking the reasoning of the court, upon its own showing the 
verdict ought to have been for the defendant ; but most of the 
principles to which he had alluded were never brought under the 
notice of the Superior Courts, and were mentioned to His Honour 
for the first time. He, therefore, trusted they would receive full 
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consideration. This class of cases should be decided upon the equit- Russell 
able principles which governed the administration of law under ^• 

the special circumstances to which an insolvent and his af&irs became ^^^ ' 
subject, when they were withdrawn by bankruptcy or insol- Discharge— 
vency from the general law of debtor and creditor. If it became ^^^och of 
generally known that a man could always secure the repayment Pr^^^ on 
of money advanced, and harass his debtor for life, in defiance of K/e policy— 
the insolvency laws enacted by the Legislature for the debtor's LiMlity, 
protection, the consequences would be most serious. If a poor 
debtor had a hundred creditors in his schedule for sums between 
50/. or 150/. all secured in this way, there would be nothing for 
him but periodical insolvencies or perpetual imprisonment, and the 
insolvency laws would in effect become a dead letter. This was a 
most serious result in a commercial country, and such would be 
the result if this became generally known to be law. He looked 
with anxiety as to the result, particularly as there was no mode 
of bringing the principles he had advocated under the review of 
the Courts at Westminster, to which they had certainly never 
yet been presented. He trusted, as there was no appeal. His 
Honour would do substantial justice, according to the intentions 
of the Legislature. 
His Honour intimated that he would take time for consideration. 

Judgment was ultimately given for the plaintiff, (a) 

(a) See observations on the point decided in ^his ease in 17 L. T. 215, and4 C. G. Chron. 324. 



INSOLVENT COURT. 

March 27, 1851. 

(Before Mr. Commissioner Phillips.) 

Re Edward Bell. 

Mortgage creditor — Dividend — Stag of— Proof— Valuation of security 

— Proof for difference. 

The general rule upon declaration of dividend and proof of debts is that 
creditors holding securities from the debtor alone shall not prove unless 
the security be given up or its value ascertained by sale, so that the 
creditor may prove for the difference; but the court will, under 
peculiar circumstances, and upon sufficient cause shown, where the 
amount of the creditor's debt is very considerable, stay the dividend, 
direct the creditor's security to be estimated at its maximum value, 

F F 
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Re and allow him to prove for the difference^ he undertaking that^ if the 

Edward security is ultimately sold for more than the estimated maximum value. 

Bell. ^^^ surplus should be paid to the assignees, 

1851. /^OOKE moved that the administrators of John Bell should be 

V->^ allowed to prove the amount of their debt, and when that 

credif&r^ should be ascertained, that a maximum value should be put upon 
Valuation of the securitj they held, and the administrators allowed to prove 
security^Proof (qy the difference, if any, and that the dividend be stayed in this 
jor tfference, ^^^^ until further order. There had been in this matter an audit 
and proof of debts, and there was a registrar's report upon this 
debt. This was a question of proof of debt, and whether it 
should be allowed to be made under peculiar circumstances without 
an order for the immediate sale of the creditor's security, which 
would be highly injurious to the sale of the security and dis- 
advantageous to the creditors. The registrar (Mr. Ingpen) thought 
the general rule should be observed, that the security should 
either be given up, or its value ascertained by sale. That was the 
general rule undoubtedly, but there were exceptions, such, for 
instance, afl that before the court, where there would be a great 
loss if the property were sold immediately. The facts of this case 
were these: Edward Bell became insolvent in May, 1841, and 
assignees were appointed in the July following. The insolvent, 
at the date of the failure, was indebted to his brother, John BeU, 
to the extent of about 554/. 8^. lOd, This creditor held certain 
securities for the advances he had made to his brother, and amongst 
them a mortgage by the insolvent of his reversionary interest in 
certain property upon the death of their mother, Mrs. Mary Bell. 
In November, 1847, John Bell died intestate, and letters of 
administration were granted to his brothers, James and Alfred, 
and the insolvent. A suit was then instituted in Chancery between 
Mrs. Mary Ann Bell, the mother, and James and Alfred, and the 
assignees of the insolvent. A decree for an account was made in 
January, 1848. This suit was for the purpose of administering 
the estate of the intestate. The Master's report was dated June, 
1849. The Court of Chancery, by an order on further directions, 
directed that the Master should inquire what steps ought to be 
taken for realising the estate of the intestate, and if the Master 
should find that any steps ought to be taken, then that James and 
Alfred, as representatives of the intestate, should be at liberty to 
take the same to get in the personal estate. The Master had not 
jet made any report in pursuance of that part of the order. And 
m this state of things they received a notice from this court in 
January, 1851, of a proof of debts and dividend in the insolvency 
of Edward Bell. They, as administrators of John Bell, received 
notice to the effect that the assignee's accounts would be audited 
on 24th January, 1851, in order to a dividend, and they were 
required, among other things in the notice, to show cause why the 
said intestate's debt should not be struck out, and if they claimed 
to prove why the security they held for their debt should not be 
given up. The administrators attended the audit and explained 
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the nature of the suit in Bell v. Bell^ and the order of the 30th Re 
July, 1849; and that the Master had not yet made his report, nor Edward 
had the court made any order respecting the mortgage security, _^ 
until which they could not give it up or sell it, nor could they i85i. 

sanction the mortgage debt being struck out of the list of credi- 

tors. They claimed to have it retained and the dividend reserved credit^- 

thereon, and that the mortgagees should be allowed to hold over Valuation of 

their securities until the decease of the tenant for life (Mrs. Mary security— Proof 

Ann Bell), or to await the direction of the Court of Chancery in w^rence, 

this suit. The Examiner intimated that if they refused to give 

up the securities he would expunge the debt and divide the estate 

amongst the other creditors. That would be highly injurious to 

the administrators. The mortgage security was believed to be 

insufficient to pay the mortgage debt and interest thereby secured, 

but that could not be ascertained until after the decease of Mrs. 

Mary Ann Bell, when the reversion would fall into possession, 

and the insolvent's interest be then defined and received or sold, 

or until the reversion be sold, which could not be done . until the 

Court of Chancery made an order to that effect in the suit of 

Bell V. Bell. The administrators now wished to prove for the 

sum of 400Z. and the arrears of interest, and the sums paid for the 

premiums on the policy up to the present time, or for any and 

such part of the said principal sum and interest as the court 

should consider them entitled to. The full claim was opposed by 

the assignees, who contended that they were only entitled to the 

principal money and interest up to the date of the vesting order. 

But this point was not decided bv the Examiner, who refused to 

allow the debt at all. He thought the circumstances of this case 

were so peculiar as to justify the court in departing from the 

general rule of practice. They, therefore, prayed that the interest 

under the mortgage deed should not be sold for the present, or 

until further order, but that the maximum value should be found 

thereon, and they be allowed to prove and receive dividends for 

the difference, or that the dividends should be reserved until the 

ultimate sale of John Bell's interest under the deed, and they 

would undertake that if the interest should ultimately be sold for 

more than the maximum price, the assignees should be entitled to 

receive for the difference. 

Nichols, for the assignees, contril, said that it was the invariable 
rule in bankruptcy to require securities, to be sold or given, except 
under very special circumstances. The cases in which exceptions 
to the general rule had been allowed, had no reference to the cir- 
cumstances of this case. An indefinite postponement of a sale for 
years was a thing never heard of. Here was an absolute vested 
interest in the insolvent, subject only to the time of payment 
There was 300/. in court for division amongst the creditors. They 
had a right to have that dividend at once, but a favoured creditor 
— a mortgaged creditor said " No, you must not divide." That 
creditor, who could not prove, because he could not sell, wished to 
put aside a slice of the money for years, until he should be able to 

F F 2 
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iZe prove. He thought the ordinary course should be followed, and 
Edward the securities at once sold. 
^^ Mr. Commissioner Phillips. — A sale in the present state of 

1851. thinors would involve a loss. 

Nichols. — That is all an assumption. If goods were to be sold 

ct^Sar^ in a falling market, by all means stay the sale. But this was a 
Yahia^on of vcstcd interest, which would, unless there were particular circum- 
««w%—Proo/^ stances, always sell for its value. They had a right to compel 
for A/er««ce. ^j^^^^ ^^ ^^jj ^j^^ property. That is the law. 

Cooke, — The exceptions are as much the law as the rule. 

Mr. Commissioner Phillips. — How are you hurt ? 

Nichols. — We do not get this money divided amongst us now 
when we are entitled to it. The law says we are entitled to a 
sale. 

Mr. Commissioner Phillips. — Then read the exceptions. 
Show me that you sustain 5/. injury. 

Nichols challenged his learned friend to find any such case 
amongst the exceptions. 

Cooke referred to Ux parte Nunn (I Rose, 322); Ux parte Smith 
(2 Gly. & J., and 2 Rose, 63.) 

Nichols referred to \Ex parte D. Tasted (1 Rose, 324.) It was 
not a fair subject for an exception, and involved almost an indefi- 
nite postponement. 

Mr. Commissioner Phillips. — The rule that securities must 
be realised before proof of debt by a creditor is a general rule, 
and subject to exception. The question is, should the order be 
for the immediate sale of these securities in the teeth of the 
uncontradicted statement, that it would be attended by a con- 
siderable sacrifice? The assignees ought to have been able to 
make out a very strong case to induce me to order immediate sale 
under such circumstances. The proposition made by the learned 
counsel can hurt nobody. He said, " Do not sell immediately, 
but value the property at its maximum value, and let us prove for 
the residue now." Who would be injured by that? I think that, 
under the circumstances of this case, I do not risk anything, if I 
allow the motion to be hung up until after the Master's report. I 
have not the least hesitation in stating what I shall then do. The 
parties, after the report, should come with the maximum valuation ; 
they would then see how near it came to the amount of the debt. 
If the parties cannot agree, let them come with the mean valua- 
tion ; if it does not exceed the debt, let that stand. I will not 
compel immediate sale. Let them prove for surplus, and nobody 
would be injured. I am aware that this decision must be con- 
sidered an exception to the general rule. My reasons are, that, 
taking the maximum value, and letting the administrators prove 
for the surplus, did damage to no one ; while, by following the 
ordinary course, it would do harm. The only injury to the 
creditors was the postponement of the dividend until after the 
Master's report, which was likely to be immediate. It is, I believe, 
postponing a very small dividend for a very short time — ^that was 
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all the harm ; but by so doing, we avoid clashing with the He 
Master's report, and avert a great sacrifice — that was the good. Edwabd 

The order made by the court was to the effect that the adminis- _f!f!' 
trators of John Bell, deceased, a creditor of the insolvent, shall be issi. 
allowed to prove the amount of the debt due to the deceased John w^IT" 
Bell, and when the amount of such debt shall have been ascer- cnS^or—- 
tained, that a maximum value be put upon the security or mort- Valuation of 
gage held by the creditor, and the administrators be allowed to 8ecur^----Proof 
prove for the difference (if any) ; that the sale of the said mort- "^^ I^rence, 
gage security be stayed until an order shall have been made in the 
Court of Chancery in the cause of Bell v. Bell, or until the death 
of Mrs. Mary Ann Bell; that the dividend (if any) be stayed 
until further order of this court ; and if, on ssde of the mortgage 
security, a sum of money shall be procured beyond the maximum 
value already ascertained, the surplus shall be held by the assignee 
of this court for the benefit of the creditors of the insolvent, or as 
this court shall hereafter direct. The dividend to be postponed 
until the Master in Chancery shall have made his report. The 
claimants to be then prepared to show the court the maximum 
value of the security when the case comes on again. 



COURT OF QUEEN'S BENCH. 

November 4, 1851. 

Be Tameblane v. Bowen. 

Prohibition — Insolvency — Petition for protection — Debts under 300/.— 

Mode of calculation. 

An erroneous decision in point of law, as the misconstruction of an act of 
Parliament, is not a sufficient ground for issuing a prohibition to the 
judge of an inferior court, even though his jurisdiction to deal with the 
case may depend upon that decision, when another immediate remedy 
is open to the applicant 

Where, therefore, a County Court judge decided that an insolvent trader 
owed debts to a less amount than 300/., although if his debts under a 
former petition were added to his present debts the amount would exceed 
300/., the court 

Held, that even if the judge were wrong in excluding the former debts 

from the calculation, they ought not to interfere by prohibition, as the 

applicant, who was a judgment-creditor, might enforce his judgment ij 

the County Court judge proceeded without jurisdiction » 



V. 
BOWEN. 
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Re Quisre^ whether under 5 Sf 6 Vict c. 116, upon a petiHan by an 

Tamerlauk insolvent trader for protection jrom process in ascertaining whether 

the debts are less than 300/., the judge ought to take into calculation 
the debts still unpaidjfrom which the petitioner had some years before 
1851. obtained a final order of protection. 

Decision of "T^ ^' KEANE moved for a rule nisi for a prohibition to the 
Jvdger^ XJ% judge of the County Court of Surrey, held at Dorking, to 
"^ftl^a^"" prohibit him from proceeding in the matter of a petition for pro- 
*^ tection, presented by the defendant, an insolvent trader, whose 
scheduled debts amounted to 2417. The ground upon which the 
application was made was, that the debts owin^ by the petitioner 
exceeded 30021, there being still unpaid old debts to the amount 
of 217/., from which the defendant had obtained a final order of 
protection upon his petition to the Bankruptcy Court in London 
m 1843. Tne judge of the County Court had held that the debts 
under the former petition were not to be taken into the calcula- 
tion, and that consequently he had jurisdiction to entertain the 
present petition, and grant fresh protection. 

It was now contended, that upon the true construction of the 
Insolvent Acts, all existing debts were to be calculated ; and that 
the debts under the old petition were not extinguished by the 
final order for protection made in that case, though the remedy 
was barred. 

Lord Campbell, C. J. — But suppose that the County Court 
judge makes a mistake in this calculation, or even misconstrues 
the statute in respect to the mode of making it, is that any ground 
for a prohibition ? 

WiGHTMAN, J. — If the judge acts without jurisdiction the 
protection which he grants will be of no avail. 1 ou can enforce 
your judgment. 

Keane. — ^It would be a hazardous experiment to issue execution, 
notwithstanding the order for protection. 

Lord Campbell, C. J. — I give no opinion upon the point 
whether the old debts ought or ought not to be reckoned ; that is 
a question which the judge of the County Court must decide, and 
if he decides erroneously we are not to interfere by prohibition. 
You must be left to take any other remedy which the law gives 
you. 

Patteson and Wightman, JJ., concurred. 

Rule refused. 
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INSOLVENT COURT. 

PROTECTION CASE. 

September 30, and November 13, 1851. 

(Before Mr. Commissioner Law.) 

Re Henry Smith. 

Insolvent petitioning under 1 ^2 Vict, c. 110, before proceedings under 

the Protection Acts are terminated. 

The court will not allow the process of discharge under the 1 Sf2 Vict, 
c. 1 10, to be employed for defeating an adverse adjudication pronounced 
against the petitioner under the Protection Acts, 

Changing a claim at the date of a petition from a judgment for costs into 
a judgment for debt by fresh process pending adjournment does not dis- 
able the court from granting protection and discharge in respect thereof 
under the 2%th section of 7 Sf S Vict, c, 96. 

R, obtained judgment against S. in an action for the infringement of 
copyright, the judgment being composed of damages and costs, S, becom- 
ing insolvent, has his final order adjourned sine die in respect thereof. 
An application for protection under the 2%th section was enlarged gene* 
rally upon the same ground. Pending this adjournment, R, brought an 
action upon his judgment for costs, which then became a judgment 
debt, for which S, was arrested, and committed to prison. Subsequent 
detainers having been lodged against him, he obtained leave to jUe a 
petition, under the 1^2 Vict, c, 110, but, upon the hearing, the court 
refused to adjudicate upon the new schedule until the debt belonging to 
the previous schedule was expunged, 

Qucere — Does a judgment for costs in an action, due at the date of filing 
a petition under the 5 Sf 6 Vict, c, 116, and 7^8 Vict, c, 96, upon an 
adjournment sine die, escape from the protecting power of the court, 
under the! S^ S Vict, c, 96, s, 28, by becoming upon fresh process in 
respect thereof a judgment debt f 

Held, that the change in the nature of a judgment arising from the same 
claim will not affect the power of the court to protect and discharge 
under the 2%th section. 

September 30. 

THIS insolvent applied to the court under the Protection Acts, 
on the 21st June, 1848, and at the first examination (July 14) 
he was opposed by Mr. Henry Russell, on account of damages 
and costs in an action which he had brought against the insolvent 
for singing certain songs, and infringing upon his copyright. 
Friday, the 4th August, was named for making the final order 
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Re (protection renewed.) On that day the consideration of the 
Henry Smith, final order was adjourned by consent to November 3 (protection 
i85i! renewed), when the further consideration of the final order was 
— . adjourned sine die {-protection not renewed.) In May, 1851, the 
CAan^co/cZotm insolvent obtdned leave to apply under the 28th section of 
'^p^r^Um 9 & 10 Vict. c. 96, for a protecting order, and ten days' notice 
and discharge to the Opposing creditor and his attorney, and bv advertise- 
ment in The Timesy was ordered to be given. On the 17th 
June, 1851, his application under the 28th section was enlarged 
generally, and on the 16th July the application under the 28th 
section, was further enlarged generally. In May last the insolvent 
was arrested and committed to prison at the suit of Sims Reeves, 
who had obtained a judgment against him for services rendered. 
He then applied to the Chief Commissioner and obtained permis- 
sion to file a petition under the 1 & 2 Vict. c. 110, and in his 
schedule he inserted not only his new debts, but the old debt of 
Kussell, who had, prior to his petition under the 1 & 2 Vict. c. 110, 
successfully opposed an application by the insolvent for a protecting 
order under the 28th section of 7 & 8 Vict. c. 96. The insolvent 
to-day came up for his hearing. 

Sargoody opposed for Russell, upon the ground that it was an 
application to get rid of an adverse judgment under the Protection 
Acts, and the insolvent was supported by 

Cooke^ who contended that, leave having been given to file the 
new petition, he was bound to insert the old debts in the schedule. 
Mr. Commissioner Law intimated that the two cases were 
distinct, and he would not touch the present schedule until his old 
debts (in respect of which an adverse judgment was now pending) 
were struck out. He would deal separately with the other matter 
under the 1 & 2 Vict, that was now before him. 

The learned Commissioner said, I cannot adjudicate in this 
matter, so long as the insolvent, by his counsel, insists upon retain- 
ing the creditors of a prior insolvency in the list of those against 
whom he is seeking the assistance of the court. It is urged, that 
he is bound to make the list a true list of all persons to whom 
there are unpaid debts; and that, therefore, it must include the 
creditors of prior insolvencies. This is a mistake. It is not even 
necessary, in noticing such prior insolvencies, to encumber the 
schedule with the names of creditors who belonged to them, and 
who are to be found in our past records. The scheduled list is to 
be a list of those who are parties to the insolvent's present suit in 
this court. Those former creditors are not parties to this suit. 
They have no concern in it. The rights and duties between them 
and the insolvent are not to be adjusted nor meddled with under 
this insolvency. He sought his advantages against them in a 
former suit ; he seeks none in this. They took his property under 
a prior insolvency ; and have no interest in any which may ever 
come to be administered under this. It would be absurd that their, 
debts should swell the amount for which he is to execute the 
warrant of attorney. On the other hand, if, hereafter, he should 
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be wrongfully sued bj such parties, he must insist on the protection Re 
which he earned by his former insolvency. This court, or any Hm mr Sm ith. 
other court would be imposed upon, if, by the insertion of their ^gg^ 

names in the list now before me, it should be led to protect his 

rights, as if acquired under this insolvency. The law is sufficiently ^^^* ^-^ 
perplexed by the new protection system, without introducing jvrUdieiwn^ 
further confusion by blending one insolvency with another. iProtecdion and 
have before insisted, that creditors under one, cannot^ for the same ^^tcharge, 
debt, be creditors under another. This was where a protection 
insolvency came after a prison insolvency. Here the protection 
insolvency preceded, and we are now on a petition under 1 & 2 
Vict c. 1 10. The notion that the law requires the insertion of *^ all 
creditors," in the largest possible sense of the term, is essentially 
the same notion that would introduce the creditors of a former 
insolvency as helping to compose the 300/. owing by a trader, 
when he comes for protection. I say, as before, that the notion is 
perverse. If the universality of the term " all creditors," is to 
embarrass us, let it embarrass us always throughout the act. It 
must then control us as to the opposition at a hearing, and in the 
adjudication made on the merits of that opposition. The result 
wUl be, that a man who suffered for two years on account of fraud 
in his first insolvency, will be liable to two years more for the same 
fraud under his second insolvency ; and the same again, if he 
should ever incur a third ; the period in each case running from 
the date of the then present petition. This monstrous consequence 
must be maintained by those whose whole argument has hitherto 
been, *^a debt is a debt," and "a creditor is a creditor." The 
only peculiarity in this case of Henry Smith is, that the former 
insolvency has not yet arrived at a protecting order, the case being 
under adjournment sine die. This does not release the case from 
the principle which has been laid down, namely, that the rights of 
the parties are to be adjusted only under the insolvency to which 
they belong. The prior insolvency concerned all creditors who 
were so at the time when it was petitioned for. This insolvency 
concerns those who became creditors since that time. No inci- 
dents of either insolvency can set aside this essential distinction. 
Nothing can give the new creditors a right to share with those of 
the prior list. In the summer of this year, a creditor on the prior 
insolvency arrested this party ; and he was soon after detained at 
the suit of a new creditor, for he had contracted debts since his 
former petition. It is this last detainer which alone qualifies him 
to file the present petition ; and I am ready to deal with the merits 
of it. But in so doing I will not touch the merits of the former 
case. On those merits I will hear neither party. I listen to the 
objection of him who says that he is not to be brought before the 
court again by reason of this new proceeding. This attempt is 
perhaps made in the notion that I may require the creditor who 
before substantiated his case, to prove the same matter of oppo- 
sition again under this new petition, and in the hope that he may 
be tired out and fail to do it. This, indeed, must be the object ; 

G G 
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^ for if he should come and make his proofs no advantage would 
*Z_"^"' accrue to the insolvent; the adjudication would be unfavourable 
1851. to him. There mighty however^ be this absurd iucident ; that if 
-— this court should issue its warrant to discharge after two years 
^^^j^ under the present insolvency, the Queen's Bench, or other com- 
JvrUdieaon-^ mitting court, would have to issue its warrant to discharge from 
^'^^ «^ the same detainer at the end of one year, under the first insolvency. 
'^ It has been said that, as the former case still stands adjourned sine 
die^ I may adjudicate in the present petition between the insolvent 
and the prior creditors, as we do where a case is adjourned sine 
die in bankruptcy. The cases are very different. In that case 
there is no new failure or insolvency ; and, therefore, no offence 
to the principle of keeping distinct an earlier and a later insolvency. 
If a man is already before the Court of Bankruptcy, where his 
liberty can be dealt with, as well as his property, we do not think 
it right to anticipate the decision of that court by entertaining his 
petition for liberty, which alone we can deal with while the bank- 
ruptcy stands. £fut when that court has refused to give any 
judgment at all, by adjourning the examination sine die, we often 
hear and adjudicate on the merits ; and for this reason, that a man 
is not to be imprisoned for life. Whatever be the fitness of this 
practice, any question upon it wants analogy to the question in 
this case. There the question would concern a conflict of adminis- 
trations in regard of one and the same insolvency ; one property 
to be surrendered ; one list of creditors. It would not concern 
two successive failures, the latter showing new property and new 
creditors. Moreover, the ground which indicates our proceeding 
in the petition of one who is adjourned sine die bs 2l bankrupt, does 
not exist in a case which has been adjourned sine die under the 
Protection Law. A man is not left to be imprisoned for life. As 
to any existing detainer, it cannot last more than a year ; at the 
end of that time, the court which committed must discharge. As 
to the liability to arrest by the others, this too is not perpetual, 
although the term sine die must be employed. By the provisions 
of the Protection Statutes, this court is not to pronounce a judicial 
sentence, saying when a man shall have his liberty, or why it is 
delayed. Where there has been misconduct, we are simply to 
abstain from judgment. We are required, however, notwith- 
standing that misconduct^ to entertain the question again, having 
a discretion, by hearings from time to time, to decide when the 
continuing risk of imprisonment may be relieved. If a commis- 
sioner here, on a case fuUy heard, should pronounce on the ground 
of past misconduct, that, notwithstanding imprisonment, it shall 
remain adjourned for ever, and that he wiU never listen to an appli- 
cation under the 28th section, the danger of perpetual imprisonment 
would then arise. But the remedy would be, not in filing a fresh 
petition under the other statute, and claiming to merge one insol- 
vency in another. It would be in an application for mandamus. 
So long as the schedule before me is framed to blend the two 
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insolvencies of this party as it does now^ I cannot swear him to Re 
the truth of it, nor proceed to adjudication. Hbmrt Smith. 

The learned Commissioner made the following indorsement on "^^ 
the schedule '^ On hearing the insolvent by his counsel, who claims — ' 
an adjudication in respect of the creditors under the former in- Change of 
solvency, as well as in respect of new creditors. This I refuse to j^grit^l^aoar- 

give." Protedion and 

Adjourned generally, discharge. 
The insolvent went back to prison. 

November 13. 

An application was made to tKe court in the case of this insol- 
vent for leave to come up for a hearing without expunging one of 
the judgment debts upon which he was detained in custody. The 
matter was before the court on the 30th September, when the 
learned Commissioner decided that the claim of Mr. Henry Russell 
for costs consequent upon an action for infrin^ng the copyright 
of some songs, and to escape which Mr. Smith had petitioned 
under the Protection Acts, did not by fresh process upon the claim 
become a new debt, and consequently belonged to tne protection 
insolvency. He, therefore, declined to deal witn the new insolvency 
under the 1 & 2 Vict. c. 110, until the debt was expunged. This 
his attorney, Mr. NichoUs, refused to do, as he was of opinion that, 
as the insolvent had to swear to the truth of his schedule, he would 
be wilfully perjuring himself if he knowingly omitted any debt. 

Nicholls^ to-day, insisted that as the insolvent would be swearing 
falsely if he omitted this debt, he was bound to insert it in his 
present schedule under the 1 & 2 Vict. c. 110. He had been 
offered an adjudication in respect of the other debts, but he 
could not stand by and see the insolvent swear falsely. 

Mr. Commissioner Law said — I abide by the opinion which I 
have before expressed so amply as not to need repetition, namely, 
that the matters of one insolvency are not to be blended with 
those of another. It is useless, therefore, that I should bring 
the parties before me again, unless the list of creditors whom 
I have to deal with is relieved of those who belong to a prior 
petition. An additional point has been urged now which was ' 
not made before, viz. that the detainer of Mr. Russell cannot 
be dealt with under the first petition, and must therefore be dealt 
with under the new petition. This is a very proper question to 
be considered. My opinion is, that that detainer is to be dealt with 
under the first petition; and I shall so deal with it. The protec- 
tion laws require, as the mode of dealing with an unsatisfactory 
case, that we should not pronounce our judgment on hearing it, 
but defer our decision by adjournment. It will often happen, that 
creditors in the interval commence actions, and bring them to 
maturity. A speedy contract or specialty debt becomes a judg- 
ment debt before the time arrives for giving a permanent protec- 
tion. So, in the same interval, a new action may be brought upon 

Q 6 2 
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Re a judgment already obtained, and a new judgment signed. It is 

Hjshky Smith, my opinion that such proceedings do not remove these creditors 

18M. ^^^ their claims from the scope of our jurisdiction, so as to drive 

the debtor afterwards to a new insolvency, but that the order of 

Cfuinge^ protcctiou ultimately given can affect such claims in the new 
Juri^dZuottr- shape which they Imve assumed ; and consequently that, if the 
Protection and iusolvcut is detained under any fresh process in respect of them, 
discharge. }jg jg entitled to our warrant to discharge him. That order is, by 
the words of the 28th section, *• an order to protect the petitioner 
from being taken or detained under any process whatever for or 
in respect of the several debts and sums oi money due, or claimed 
to be due, at the time of filing his petition to the persons named 
as creditors for the same." Now, the process for the 159/. under 
which the insolvent is in custody, is process in respect of the 159/. 
which was due at the time of filing his petition under the Frotec* 
tion Act ; at that time this sum was nearly all costs ; now it is all 
debt ; but the detainer is under process for the same sum of money, 
and he will be entitled to discharge from that detainer when the 
protecting order shall be made. The right view of the subject 
cannot depend on the convenience of the insolvent in the particular 
instance : here the insolvent would rather that I should repudiate 
the jurisdiction of which I speak ; cases will more commonly 
happen, where the debtor would be prejudiced by my not exer- 
cising it. Accordingly on this new point, I say that a claim does 
not escape from the protecting power of this court, either because^ 
while the case is pending here, a simple contract debt becomes a 
judgment debt, or because a judgment debt for costs, becomes a 
judgment debt without costs. One instance only there is, such as 
we heard of this morning, in which by a new action the debtor's 
hope of personal liberty may be defeated — a man who has got a 
judgment in the Queen's Bench, finding the defendant to be peti- 
tioning in insolvency, hastens to the County Court with an action 
on that judgment ; and, by so shifting his security from West- 
minster Hall to Shoreditch; acquires a power of imprisonment 
against which bankruptcy and insolvency will not be available. 

Application refused. 
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INSOLVENT COURT. 

(Before Mr. Commissioner Law.) 

May 2, 185L 

Re William Stent, the elder. 

Commitment — Jurisdiction . 

Where an insolvent out on hail is arrested under a commitment of a 
County Courty prior to the date of the petitiony this court cannot 
interfere, 

THE Governor of Whitecross-street Prison, Mr. Burdon, applied 
to the court for directions how to act in a case in whicn an 
insolvent out on bail had been arrested and brought to the prison 
in custody. 

Mr. Commissioneb Law, after inspecting the order of commit- 
ment, observed — The arrest bears date beiore the vesting order, 
and of course it is one against which we cannot protect. 
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INSOLVENT COURT. 
June 13, 1851. 
(Before Mr. Commissioner Phillips.) 

PROTECTION CASE. 
I 

Re Charles Hippoltte Mansell, otherwise 

ViCOMTE DB SeCQUEVILLE. 

Discharge ad interim under 1 Sf ^ Vtct. c. 96, s, 6. 

Creditors may oppose a petitioner's application for a discharge ad interim, 
upon the grounds of opposition enumerated in sect, 24 of the 7^8 
Vict, c, 96, and the court will, act upon these grounds of opposiiian 
there enumerated^ not only upon *' the day from the first examination" 
but also upon the preliminary application in the case of prisoners for 
a discharge ad interim. 

THIS insolvent applied for his discharge (zd interim, under the 
7 & 8 Vict. c. 96, s. 6. 

Cooke opposed the application upon the ground that he had con- 
tracted debts without reasonable expectations of payment. He 
had borrowed money for railway speculation. . 

The insolvent had no counsel 

Mr. Commissioner Phillips sud, a question had been raised 
whether he could take notice of the grounds of opposition enume- 
rated in the 24th section upon this application, but it seemed to 
him a very circuitous and idle route to give a man his discharge one 
day for the purpose of remanding him the next day. If it were 
a case in which he could not name a day for a final order it would 
be idle to discharge the petitioner to-day, and remand him back 
into custody a few days after upon the first examination. He 
should therefore refuse the application. 

Application refused. 
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INSOLVENT COURT. 

June 14, 1851. 

(Before Mr. Commissioner Phillips.) 
Re James Parsons. 

Vexatious defence. 

Where an insolvents attorney pleaded to gain time : 
Held, that the insolvent is responsible for the extra costs occasioned by the 
vexatious defence, 

THIS insolvent appeared for his hearing, when a creditor opposed 
and proved a vexatious defence of an action brought by him 
against the insolvent for the recovery of his debt. 

The insolvent, in extenuation, observed that his attorney pleaded 
to gain time. 

Mr. Commissioner Phillips said it had been ruled in so many 
cases that this was no answer to the vexatious defence of an action, 
that it was quite unnecessary to refer to them. The court had 
altogether repudiated the notion that the insolvent was not respon- 
sible for the act of his attorney. 

Remanded for a vexatious defence. 
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INSOLVENT COURT. 

Augusty 1851. 

(Before the Chief Commissioner.) 

Re Thomas Down. 

County Court order — Jurisdiction. 

A., an insolvent debtor, received his current pay cts a warrant officer 
between the date of his vesting order and his discharge under the 
I Sf2 Vict, c. 110, and spent the whole in the support of himself 
and his children : 

It was held by the judge of the County Court that A. was not entitled 
to his discharge until the whole sum so expended was paid to the offi- 
cial assignee for the creditors. 

Held, that this cannot alter or amend the adjudication of the judge of the 
County Court, 

STURGEON called the attention of the court to the case of 
Thomas Down, an insolvent debtor, who was recently heard 
before Mr. Gale, the judge of the Hampshire County Court, with 
a view to ascertain whether the court could further the liberation 
of the insolvent, who was likely to be detained in prison a very 
long time, perhaps years, in consequence of what might be consi- 
dered an injudicious and hasty order of the judge. The insolvent 
was a boatswain and master rigger in the navy, and he had received 
a sum of 42/. being his current pay from the Board of Admiralty, 
after the date of his vesting orider, and had expended it in the 
necessary support of himself and family. The judge of the 
County Court held that as all his property before his discharge 
vested in the provisional assignee, he had no right to expend the 
money^ and pronounced an adjudication of discharge conditional 
upon his repaying the entire sum to the provisional assignee. This 
man had no means whatever of paying that sum, and might in 
consequence have to remain in prison for years. He feared there 
was no appeal, and if so that was the fault of the Legislature, 
which was more apt to multiply acts of Parliament than to provide 
the means of superintending the machinery which was to carry 
them into operation. • 

Nichols {amicus curice) said, that there were cases in the books 
to show that the full pay of an officer could not be assigned. 
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Sturgeon, — This was the full pay of an officer received between ^ Thomas 
the vesting order and the discharge. There was no fraud, no ^^^n. 
concealment, and it appeared to him a mistake in the mind of the I85i. 
judge. He had remonstrated at the time, but Mr. Gale said you T~ >. 
can apply to the court above. CoLtycLn 

The Chief Commissioner read sect. 56 : — '^ Nothing in this jw^e-;" 
act contained shall extend to entitle the assignee or assignees of the '^«»^<^«^'«<«- 
estate and effects of any such prisoner, being, or having been, 
an officer of the army or navy, or an officer or clerk, or otherwise 
employed or engaged in the service of Her Majesty, in the customs, 
or excise, or any civil office, or other department whatsoever, &c. 
to the pay ^ half pay ^ salary y emoluments or pension^ of any such pri- 
soner for the purposes of this act." 

Sturgeon. — There were no reasons given for this order. They 
could not appeal to this court, nor had they, as it appeared to him, 
any other mode of relief. If they applied for a habeas, the return 
would be an apparent order within the limits of the jurisdiction. 

The Chief Commissioner. — It is not a making away with 
property, because it was property coming after the vesting order. 

Sturgeon, — Supposing it was property improperly made away 
with, the judge was bound to remand for that offence for a definite 
time. This officer might not be able for years to pay a sum of 
42/. It was no preference, as it . was spent upon himself and 
children. 

The Chief Commissioner observed, — I do not see how I can 
help you. 
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JUDGES' CHAMBER& 

July 3, 1851. 

(Before Mr. Justice Williams.) 

TUBNEB V. WiLKS AND ANOTHEB. 

Protection StatuieS'^Imprisonment of debtor beyond twelve months — 

Discharge of insolvent « 

By the 1 if % Vict. e. 96, s. 28, it is enacted, ^< that no debtor shall be im- 
prisoned on any process for more than twelve calendar months for any 
debt contracted before filing his petition.^ 

The Insolvent Debtors* Court refusing to discharge an insolvent petitioner 
who had been in custody more than twelve months : 

Held, by WUUams, J., after consulting Parhe, B., that a judge at cham- 
bers may discharge him, 

THE insolvent, the defendant in the action, filed a petition for 
protection under the statutes 5 & 6 Vict. c. 116, and 7 & 8 
Vict. c. 96, in the Court for Belief of Insolvent Debtors, and came 
up for his examination before Mr. Commissioner Law, on the 19th 
of April, 1850, when he was opposed by the plaintiffs in this action, 
and a day was named for making the final order. On the last- 
named day the insolvent was again opposed, and the learned com- 
missioner rLaw) adjourned the case sine die, without protection. 
On the 1 1 tn of May, 1 850, being the day after the last examination, 
the insolvent was arrested in execution in the action, and committed 
to the debtors' prison. After the lapse of about six months, an 
application was made to the learned Commissioner to grant him a 
protecting order under the 7 & 8 Vict. c. 96, s. 28, but the appli- 
cation was refused. Subsequent applications were made but were 
attended with the same result. 

Lewis now applied for the discharge of the insolvent, the defen- 
dant in the action, out of custody, upon affidavit of the foregoing 
facts, and also that more than twelve months had elapsed since the 
filing of the petition and the final hearing of the petitioner. 

Martin, the plaintiff's solicitor, opposed the application. 

Williams, J., doubted his power to discharge the insolvent. 

Lewis admitted that he had no precedent, but relied entirely upon 
the words of the statute. Pernaps his lordship would be good 
enough to mention the nature of this application to Parke, B., who 
was also at chambers. 
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W1LLIAM89 J,^ acceded to this request, and immediately con- Turhsb 
suited with Parke, B., after which he returned, and made an order *• 
for the insolvent's discharge, grounded upon the affidavit and the ahd akothbr. 
words of the act of Parliament. 

The insolvent was accordingly discharged. i®**- 

/mprwomnenl 
bejfomdtwehe 

dUcharpe, 



JUDGES' CHAMBERS. 
Auffustd, 1851. 
(Before Mr. Justice Patteson.) 
Shepherd v. George de la Poeb Beresford, Bart. 

Operation of the Irish Insolvent Debtors^ A in England — Discharge 
in Ireland from English debts — Effect of in England. 

Held, that a discharge under the Irish Iraolvent Debtors Act, 3 ^r 4 Vict, 
c. 10, operates as a bar to debts due from the insolvent in Ireland and 
also in England, 

THIS was an application for a discharge of the defendant. Sir 
George de la Poer Beresford, bart., from the custody of the 
Sheriff of Middlesex, upon the ground that he had been discharged 
from the debt for which he was arrested by the Irish Insolvent 
Debtors' Act. 

Judgment was signed in the action Shepherd v. George de la 
Poer Beresfordy bart., prior to the discharge in Ireland^ and a ca. sa. 
issued also before the discharge, and was renewed afterwards for 
142621 Is. ; but before the defendant was arrested in this action, 
he was arrested upon another proceeding in Ireland, and became 
a prisoner for debt in the gaol of the Four Courts Marshalsea, in 
Ireland, and while there he filed a petition under the Insolvent 
Debtors* Act, 3 & 4 Vict. c. 107, on the 7th September, 1843, and 
was duly discharged on the 9th May, 1845. Subsequently he 
came to England, and for the last fifteen months had resided here 
until he was arrested on the 5th August last upon the original 
judgment obtained in the Court of Common Pleas. An affidavit 
of these facts was sworn on the 7th August, 1851, and 

Lewis now applied for the discharge of the defendant out of 
custody^ he having been arrested tor a debt from which he 

H H 2 
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Shbphbrd had been discharged by the law of Ireland. He prodneed the 

George original adjudication under the Irish Act, in which the plaintiff's 

DB LA PoER name duly appeared in the list of creditors. He relied upon 

Bebkspord, Ewart v. Jones, 14 Mees. & W. 784 ; 31 L. O. 115, in which it 

_^' apeared that Maule, J. had directed a discharge under similar cir- 

1851. cumstances, and an action was brought by the defendant against 

JZ — - the plaintiff for having arrested him at all. The Irish Act (s. 61) 

dw^nre under Provided for noticc to be given to creditors in England, and there 

Irish Insolvent could be uo object in that unless the Legislature meant the dis- 

^^ Xa^*^^ charge to apply to debts incurred in England. 

Patteson, J. observed, upon looking into Ewart v. Jones, that 
there was a Newfoundland case, which decided that a certificate of 
an insolvent obtained in Newfoundland is a bar to a debt con- 
tracted in England previous to the insolvency, (a) 

Gibbons, for the plaintiff, said that the affidavit did not show the 
plaintiff was named in the schedule. In fact, there was not a word 
about the schedule and the adjudication, and an insolvent was only 
protected in respect of debts inserted in the schedule. 

Lewis said that the form of the old Insolvent Acts were some- 
what different from the present, and the adjudication formally 
enumerated the creditors from whose demands the insolvent was 
discharged. With respect to the affidavit it said that the insolvent 
was opposed at his hearing in respect of this creditor's debt, and 
that the debt for which Sir George Beresford was now arrested 
was the same as that inserted in the adjudication. 

Patteson, J. — The affidavit says it is the same debt as appears 
in the adjudication. They have arrested this gentleman with their 
eyes open. They must have known that they had no right to 
arrest the defendant. 

Gibbons said, that the act expressly enacted that it should 
not extend to Scotland or IJngland, except where otherwise men- 
tioned. 

Ijcwis said, that there was an express decision on that point. 
Patteson, J. — Where was judgment recovered? 
Lewis. — It is an English judgment. 

Patteson, J. — J am called upon to set aside a writ issued upon 
an English judgment. 

Lewis. — In Ferguson v. Spencer, the objection that the act should 
not extend to England was considered and overruled, (b) In Stein's 

(a) PhUpots V. Eeed, 1 Brod. & B. 294. 

(b) In 1840 — Ferguson v. Spencer, 2 Scott^s N. C. 229 — 525. The assignees under an Irish 
commission of bankrupt (under 6 & 7 Will. 4, c. 14), may maintain an action here to recover 
a debt contracted with the bankrupt in this country. And a certificate under this statute 
operates a bar as well of debts due from the bankrupt in England and Scotland, as of those 
incurred by him in Ireland. 

In this case it was contended that a certificate under the Irish Bankrupt Act was no bar to 
an action for a debt contracted here, but the Chief Justice (Tindal) held that it was. 

F.KeUy^ in Hilary Term, 1839, obtained a rule for a new trial, having cited Jeffern v. 
M'Taggart, 6 M. & S, 126 (decided in 1817.) 

The Solicitor- General, and Manninfff Serjt. (in Michaelmas Term) showed cause. 

F. JCetty and BramweUy in support of the rule. 

After haying taken time to consider, 

Tindal, C. J., delivered the judgment of the court, and intimated that their opinion was 
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case^ 1 Ilose^ 476^ it was held that an English commission carried Sbbfhsrd 
property in Scotland, and that the Engrlish certificate discharged ^ ^• 
the Scotch debts, (c) In Rattray v. White the Scottish judges pj. ^ p^" r 
overruled the objection that the English Insolvent Act did not Bebesfobd, 
extend to Scotland, and held that it transferred heritable property ^^^^- 
in Scotland to the English assignees, {d) In Edwards v. Ronald, jg^, 

1 Knapp's Privy Coun. Cas. 259, it was held that a certificate 

obtained in England is a bar to debts previously contracted at ,. f^^^^ ^ 
Calcutta, although the creditor had no notice of the fiat, and was jhishJnsoiveM 
resident at Calcutta. Act on English 

Patteson, J. — The question is whether the Irish Insolvent *^*^^' 
Act does not discharge the insolvent from this English debt. I 
think it does, and if I do not discharge him no one else will. 

Gibbons contended that the Irish Act only applied to Irish 
judgments. He was a prisoner for debt in Ireland, and he peti- 
tioned the Insolvent Court to be discharged from debts within its 
jurisdiction. 

Patteson, J. — The Irish act vests the defendant's property in 
England. 

Gibbons. — Yes, my lord, but the question is, what is the benefit 
of the act ? 

Leans said that the 01st section expressly directed notice of the 
insolvency to be given in England, 

that the certificate obtained nnder the Irish Commission bj the bankrupt barred all his liabili- 
ties both as to his Irish and bis English creditors. The court thought the point had been 
decided by two cases in the Irish court : (^Tronson v. CaHan^ in the Court of King's 
Bench in Ireland, 1 Hudson & Brooke, 113 ; and Rogers y. Love, in the Irish Court of 
Exchequer, 1 Hudson & Brooke, 484, n.) In the former case {Tronson y. Callan) the ques- 
tion arose under 6 Geo. 4, c. 16, and it was held that the assignees under an English fiat might 
sue in Ireland for a debt contracted there ; and in the latter case {Rogers v. Love) it was held 
that an English certiBcate was a bar to an action for a debt contracted in Ireland. The 135th 
section of 6 Geo. 4, c. 16, contains a restriction against the extending of the English statute 
either to Scotland or Ireland in terms precisely similar to those employed in the 161st section 
of the Irish Act; and yet, observed Lord Chief Justice Tindal, notwithstanding the restrictive 
clause, the Court of Queen's Bench in Ireland held that the debts in Ireland due to the bank- 
rupt vested in the assignees under the English commission. 

(c) Royal Bank of Scotland v. Scott, Smith, and Co, — John and Robert Stein, T. Smith, 
S. Smith, and J. Stein carried on business as bankers and insurance brokers in Edinburgh, 
nnder the firm of Scott, Smith, Stein, and Co. They were also partners in a trade in London, 
under the firm of Smith, Stein, and Co. The Scottish firm became bankrupt in T812; the 
English firm was also insolvent of course. In August 1812, a commission of bankruptcy 
issued in England against the partners described as carrying on trade in Fenchurch-street, 
London, under the firm of Smith, Stein, and Co., and a provisional assignment was executed 
the same day. The Royal Bank of Scotland holding two bills of the Scottish firm, made the 
company bankrupt, and applied for sequestration, but not till after the English commission was 
issued. The question was, whether the English commission excluded the Scottish sequestra- 
tion by priority. On the part of the bank, we had no conception of questioning the doctrine of 
Strothers and Reid^s case, which would have been very desperate ; but the distinction we took 
rested on the difference between the case of an individual and that of a company, the former 
having necessarily only one domicile, the company having in this case manifestly two, one in 
England and one in Scotland ; having distinct sets of creditors in those two countries, who 
gave them credit as separate and distinct companies, and who were entitled to rely on the 
bankrupt laws, and the course of administration and payment therein prescribed, as one of the 
grounds of their credit. This distinction, however, vas not held sufficient to ground a different 
determination from that given in the case of Strothers, and the court therefore stopped the 
Scottish sequestration: (Buchanan's Cases, 320; 1 Rose, 463.) 

(d) See this important case decided under the existing English Insolvent Act, fully reported 
in Macrae's Insolvent Practice, p. 311. 
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Sbxfbbbo Gibbons.^^JS the defendant signed a warrant of attorney to con-* 

^ ^' fees judgment in Ireland that would not be a charge upon lands 

DB LA PoEB here. There could be no charge upon his future property here 

BKBonroRD, Under the warrant of attorney. The Slst and 82nd sections must 

^^- be read with reference to Irish judgments and Irish courts unless 

1851, otherwise declared. There was not a single word in these sections 

that he should be protected from Englisn process under English 

dw ^^ ^idef J^^g™®°*s. Phillips V. Allan (8 Bam. & Ores. 477), was a discl^rge 
lH$himolveiU ^^der the cesdo bonorum in Scotland^ and it was held to be no dis- 
Act on English charge iit all in England. 

*^^- Lewis, — That was overruled in Jones v. Anstruther. (See Manning 

and Grainger's Reports.) 

Gibbons, — That is a Scotch sequestration. 

Leuns, — ^Well, that is the same. The 79th section of the act 
makes the property of the insolvent ^' in Ireland and elsewhere'' 
liable. 

Gibbons referred to Story's Conflict of Laws, to show that there 
were cases which fell short of a full discharge. There were also 
several cases in which the court had said that they would not in- 
terfere summarily, but leave an insolvent to plead his dischai:^e. 
This was a doubtful point, and he submitted that it ought to be 
discussed before the full court. He submitted that the insolvent 
was not protected from arrest here by the discharge in Ireland, and 
if there was any doubt, that his lordship would not discharge him 
summarily. 

Patteson, J., said it was clear that the Irish Insolvent Debtors' 
Act vested all the defendant's property in England in the Irish 
assignees for the benefit of the creditors, and it would be monstrous 
to suppose that, when all his English property was taken away, 
he was not to be protected here. The just principle, as it appeared 
to him, was, that a man should be protected to the extent to which 
his property vested ; and if his property in this country vested for 
the benefit of all hb creditors, he ought certainly to be protected 
here. If this act was permitted to operate upon Irish property only, 
then he could understand why he should not be protected in tms 
country. There was not an argument, nor the shadow of an argu- 
ment, to detain this defendant longer in custody, except these 
words, *^ shall not extend to England or Scotland, except where 
otherwise expressed," but that has been several times before the 
Superior Courts in this country, and in Scotland and Ireland, and, 
after full consideration, overruled. He was obUged to act as the 
statute directed that, if the insolvent was arrested, he must apply 
to the court out of which the process issued for his discharge. 

The defendant was discharged from the detainer in this action, 
• and, in the course of the following Monday, from fifteen other de- 
tainers, his lordship being satisfied with the argument in this case. 
Each party paid his own costs. 
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INSOLVENT COURT. 

Auffust 18y 1851. 
(Before Mr. Commissioner Law.) 

Re James Ellis. 

Bail-^-- Opposition — Privileges of attorney. 

The rule of instruction by the court respecting oppositions by attorneys, 
upon application of insolvents to be admitted to bail till their hearing, 
under I Sf2 Vict, c, 110, is thus endorsed upon the *^ Original notice of 
sureties :''-^" Any creditor by himself by counsel^ or by his attorney or 
attorneys ojgent may there object to the proposed sureties, or othertoise 
object to such application^ 

Held, that an attorney not being an attorney named on the record, or the 
agent of such attorney, could not be heard, 

THIS insolvent, lessee or proprietor of Crcmome Gardens^ 
applied to be admitted to oail till the day appointed for his 
hearing. 

BurseU (an attorney) appeared to oppose for Mr. Thomas Foulkes, 
detaining creditor. 

Coohe^ for the insolvent, objected that Mr. BurseU was not the 
attorney named on the record, or his agent, and therefore he was 
not entitled to oppose. 

BurseU said, in reply to the learned Commissioner, he certainly 
was not Mr. Foulkes' attorney in the action, nor the attorney's 
agent; but; he had lately been employed by him in professional 
business as his attorney; and meeting him that morning, he had 
instructed him to oppose on his behalf. 

Mr. Commissioner Law observed, that he was not aware 
whether this point had ever been discussed. The matter should 
be considered upon principle. 

Coohe referred to the invariable practice of the court, and con- 
tinued — It was not competent for a man to meet any attorney in 
the street, and say. Go and oppose for me. There would be nothing 
to show that an attomev so situated was properly instructed, and 
it might lead to great abuse. He should, at all events, come there 
fortified with something in writing to show that he was authorized 
to appear. There had been no order of the court to change 
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juJaxsb attorneys in the action upon which insolvent wae detained in 
^^' custody, 
1851. Bursell contended that when a judgment was recovered there 

was no necessity for a change of attorneys by rule of court. The 

Odmm^a— ^^^^ ^^ court recognised agents. He could appear in the same 
^^U^^ way as Mr. Foulkes. 
attorney, Cooke Said there was a case many years ago before the Chief 

Commissioner. Mr. Lewis was agent of a country attorney, and 
as such he appeared to oppose the bail. His privilege to oppose 
was questioned, as the attorney for whom he appeared as agent 
had an agent in London in common law matters. The Chief Com- 
missioner declined to allow Mr. Lewis to oppose. 

Mr. Commissioner Law enquired why had the Chief Commis- 
sioner refused to hear Mr. Lewis ? 

Cooke. — Because he did not come strictly within the phrase in 
the rule " Attorney's agent." Mr. Lewis had not done the busi- 
ness in the action upon which the insolvent was detained. This 
was the case in the present instance. This gentleman was neither 
the attorney upon the record, nor the attorney's agent. The 
privilege to oppose bail was an indulgence to the attorney upon 
the record, and to him only, and not a general permission to the 
detaining creditor to employ whom he pleased. He was just 
informed that this gentleman could not get the discharge of the 
insolvent in this action, not even by the consent of the client 
without the consent or authority of the attorney upon the record. 
Bursell said that it was so if the costs of the attorney on the re- 
cord had not been paid ; but if his costs had actually been paid, 
an action would lie against him if he refused to consent. 

Mr. Commissioner Law said, the only matter that had caused 
him to doubt at all the propriety of excluding this gentleman from 
the privilege of opposing for the creditor under these circum- 
stances, was the suggestion that it might happen that the proceed- 
ings in an action might be of some standing, and the communication 
between the attorney and client might have ceased, and therefore 
it might not be reasonable to require the client to apply to the 
same attorney. Supposing there might be a case of that kind, it 
had nothing to do with this case. The reason why they allowed 
attorneys to appear without counsel, was not that the court allowed 
attorneys to usurp the province of the bar as they did in some 
places, but the reason of the exception was, that it was in favour 
of liberty. As the time was too short to instruct counsel, attorneys 
were permitted to appear, and under such circumstances it was 
reasonable that they should be allowed to do the business in person. 
That was the reason, and the only reason, why they allowed attor- 
neys to transact business upon these occasions akin to the business of 
the bar. It was true that attorneys appeared upon dividends, proof 
of debts, and so on, in business which resembled the old bank- 
ruptcy business, and it was not unreasonable that they should be 
allowed to appear in matters of account, &c. ; but in the trial of 
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an issue they did maintain the privilege of the bar. He thought Re James 

that this gentleman should not be allowed to oppose. ^iaab. 

Opposition by Mr. B. disallowed, 1851. 

Mr. Commissioner Law observed that this had been a discussion q ^^^^f^__ 

limited in its extent, as it only concerned detaining creditors and Privileges of 

their attorneys and agents, and therefore all other creditors who attorney. 
have not sued must be at liberty to employ any person they 
please. 



INSOLVENT COURT. 

(Before Mr. Commissioner Law.) 

August 18^ 1851. 

Re Thomas Fuller. 

Attorney's Clerk, 
The attorney for the auditor may oppose baity but not his clerk, 

THIS insolvent came up for bail, and the clerk of the creditor's 
attorney appeared to oppose. 
Mr. Commissioner Law intimated that a clerk could not 
appear. The creditor himself then conducted his own case. 



1 1 
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INSOLVENT COURT. 

August 18, 1851. 
(Before Mr. Commissioner Law.) 
Re Joseph Bbie. 

International law-~Jurisdiction, 
The court tvill not take notice of service on French creditors, 

THIS was an application to be admitted to bail till the 
hearing. 

Mr. Commissioner Law, upon looking into the schedule, 
observed that all the creditors were in France, at Paris. 

Lewis said that the question of the effect of the discharge under 
the Insolvent Acts in Ireland had lately been discussed before 
Patteson, J., at chambers, and he had given effect to a discharge 
in Ireland. 

Mr. Commissioner Law. — Ireland and France are not the same 
thing. The act requires an advertisement in The London Gazette. 
How long has the insolvent been in this country ? 

Letois said since 1848. 

Mr. Commissioner Law. — He was bankrupt in Paris just before, 
in 1848. 

Lewis. — Yes ; the debts in the schedule are the debts of that 
bankruptcy. 

Mr. Commissioner Law. — The people living abroad have had 
no notice, (a) Our rules do not embrace those creditors. If they 
did, they would not have five days' notice. If the court thought 
they were to have notice, they would not have named five days 
for them. 

Lewis said that the communication between the countries was 
now so rapid, that he would undertake they should all have notice. 

Mr. Commissioner Law. — I take no notice of service on French 
creditors, late or not late. The services here are regular. 

Bail allowed. 

[Note. — A bankrupt who has assigned his property to his 
assignees under a French commission of bankruptcy, cannot after- 
wards be sued in the British dominions for a debt proved under 
it : {Quelin v. Moisson, 1 Knapp's Priv. Coun. Cas. 259.)] 

(a) In point of fact the French creditors had notice, bat what the learned Commissioner 
meant was, that as the rules did not embrace a provisioo ht senrice on these creditors, be 
should decline to take notice of such services. This will be evident from the context— 
Bep. 
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JUDGES' CHAMBERS. 
October 17, 1851. 
(Before Mr. Baron Platt.) 

LONGBOTTOM V, StOKES. * 

Operation of the Irish Insolvent Debtors* Act in England — Discharge in 
Ireland from English debts — Effect of in England. 

JEfeld, that a discharge under the Irish Insolvent Debtors^ Act, 3^4 
Fict, c. 107, operates as a bar to debts due from the insolvent in Irc" 
land, and also in England, 

THE plaintiff, in this action, was a butcher at Heme Bay, 
and the defendant, a surgeon, also resided there. In 1848 
defendant became indebted to Mr. Longbottom, who sued and 
obtained judgment against him for the amount. Last year the 
defendant went to Duolin, and while there he took the benefit of 
the Irish Insolvent Debtors Act, and inserted William Longbottom 
in his schedule as creditor for 297. The usual notice required by 
the act was duly served, and the insolvent discharged. He sub- 
sequently returned from Dublin, where he had been relieved from 
his debts, to Heme Bay, where he was arrested by the plaintiff 
on th^ judgment he had obtained, and thrown into Maidstone 
GaoL A summons was issued on his behalf, to show cause why 
he should not be discharged from the custody of the sheriff, upon 
the ground that he had been discharged from the debt in Ireland. 

Lewis attended to-day and made the application, relying upon 
the decision of Patteson, J. in Shepherd v. George de la Poet 
Beresfordj bart. : (antCy p. 251.) 

Burt, attorney tor the plaintiff, submitted that this case differed 
from that cited. In this case the debt was contracted in England, 
and the defendant went to Ireland. 

Lewis produced the adjudication under the Irish Insolvent Act, 
from which it appeared that the defendant was duly discharged on 
the 27th of July, 1850, and that plaintiff's debt was inserted. 
The schedule was also produced wherein the debt due to the plain- 
tiff was duly set forth. 

Martin, B. after referring to Shepherd v. Beresfordy expressed 
his concurrence with the opinion of Patteson, J, and that the de- 
fendant was entitled to his discharge. 

Discharged acccordingly . 

I I 2 
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COURT OF EXCHEQUER. 

November 4, 1851. 
Davies r. Edwards and another. 

Statute of Limitations — Promissory note — Payment oj dividend by 
assignees of insolvent, whether a part payment. 

One of three makers of a joint and several promissory note having become 
insolvent, the nam^ of the plaintiff as holder was duly inserted in his 
schedule, and a dividend was subsequently paid to him by the assignee 
of the insolvent in respect of the note. 

Held, that this was not a part payment to take the case out of the Statute 
of Limitations as against the other mahers. 

ASSUMPSIT by the plaintiff as the executor of one H. J. 
against the defendants^ to recover a balance of principal and 
interest due upon a promissory note made by them and one 
Marsden. The only material plea was the Statute of Limitations. 

At the trial, before Pollock, C. B., at the sittings in Middlesex, 
after Trinity Term last, it appeared that the note in question was 
ajoint and several promissory note, given by the defendant and one 
Marsden, dated January 13, 1844. In 1848, Marsden took the 
benefit of the Insolvent Act, and the note and the name of H. J. 
were duly inserted in the schedule, and in November, 1848, a 
dividend of 27. 2^. lid. was paid by order of the Insolvent Debtors' 
Court, as a dividend upon this note. His lordship ruled that this 
was not sufficient to take the case out of the Statute of Limitations, 
and the plaintiff was accordingly nonsuited, with leave to move to 
enter a verdict for the amount claimed. 

Edwards now moved accordingly. — It has been decided that a 
payment of a dividend under a commission of bankruptcy, against 
one of two joint makers of a promissory note will take a case out 
of the statute : {Jackson v. Fairbank, 2 H. Black. 343.) In 
Brandram v. Wharton (1 B. & Aid. 463), the payment of a divi- 
dend was indeed held not to have this effect ; but that was because 
the proof had been in respect of the consideration of the note, 
and not upon the note itself. [Parke, B. — A part payment must 
be a payment of part, accompanied with a promise to pay the resi- 
due.] Under the Insolvent Acts, the insolvent's estate remains 
liable for the whole of his debts. Therefore, the insertion of this 
debt in the schedule did admit a liability from which a promise to 
pay the residue may be implied : [Alderson, B. — Part payment 
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by one joint contractor^ makes both liable for the residue, but here Dayxbs 
the condition of the payment is, that the defendant is not liable to *'* 

the same extent as ne was before, and you want to make that a ^t™:^^ 

good payment to bind his companions.] Jackson v. Fairbanh has 

never been overruled, and this is a stronger case. In Atkins v. ^®^- 
Tredgold{2 B. & C. 23), where the payment of interest by the stauiu of 
surviving maker was held not take the case out of the statute as lAmitatUma— 
against the executor of his co-contractor, the reason was, that the ^^^?^j^ 
joint nature of the debt was severed by the death; and that plrt payment. 
decision does not affect this case. 

Parke, B. — I am of opinion that there should be no rule in 
this case. The 9 Greo. 4, c. 14, requires a promise to be in writing 
to take the case out of the Statute of Limitations ; but it provides 
that ^^ nothing therein contained shall alter, or take away, or lessen 
the effect of any payment of any principal or interest made by 
any person whatsoever." The question is, therefore, whether 
there has been such a payment as will take this note out of the 
Statute of Limitations, with respect to the present defendants. 
This subject was not so fully considered in Jackson v. Fairbank 
as it has been since. The principle is now laid down, that to con- 
stitute a part payment to take a case out of the statute, it must 
be a payment on account of a larger sum admitted to be due, 
accompanied by a promise to pay the remainder. This was esta- 
blished in Tippets v. Keane (3 L. J., N. S., 281, Ex.), in which I 
delivered the judgment. I am there reported, and I dare say 
correctly, to have said — " In order to take a case out of the Statute 
of Limitations by a part payment, it must appear, in the first place, 
that the payment was made on account of the debt. Secondly, 
it must appear that it was made on account of the debt for which 
the action was brought. But the case must go farther, for it is 
necessary in the third place, to show that the payment was made 
as part payment of a greater debt; because the principle on which 
a part payment takes a case out of the statute is, that it admits a 
greater debt to be due at the time of the part payment, and, un- 
less it amounts to an admission that more is due, it cannot operate 
as an admission of any still existing debt." This was adopted in 
Waugfi V. Cope (6 M. & W. 824); and afterwards in Wainman v. 
Kynman (1 Exch. 118.) If this is correct, where the payment is 
made by the party himself it cannot be said that payment by 
the assignees of an insolvent is an admission of, and a promise to 
pay, the remaining debt. There was no part payment to take the 
case out of the statute as against his co-contractors, even if it 
would do so as against himself. 

Alderson, B. — The payment here was no acknowledgment 
of liability by the insolvent. The assignee pays such persons as, 
in his judgment, are creditors. 

Pollock, C. B., and Platt, B., concurred. 

Rule refused. 
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INSOLVENT COURT. 

November 10, 1851. 
Be Francis Armstrong. 

Committal bi/ County Court for nonpayment of debt — Refusal of leave to 

file petition under 1^2 Vict c, 110. 

A. being committed by a County Court for forty days for nonpayment of 
a debty he being of ability to pay : 

Semble, that the creditor cannot file a petition under the I ^2 Vict, <?.! 10, 
s. 36, and obtain an order for the vesting and distribution of the debtor^s 
effects, according to the provisions of the act, inasmuch as he is in 
custody under a commitment against which subsequent legislation has 
rendered it impossible for the court to discharge the debtor, and there is 
no principle of reciprocity in vesting the debtor^s property for the 
benefit of his creditors, when he himself can receive no benefit from 
the proceedings, 

COOK moved for leave to file a creditor's petition and schedule 
under the 1 & 2 Vict. c. 110, s. 36, under the following cir- 
cumstances : — The debtor, Francis Armstrong, an innkeeper, was 
in custody under a warrant of commitment for forty days, by the 
judge of the County Court of Northumberland, holden at Halt- 
whistle, after examination in the cause Harding and Carrich (plain- 
tiffs) V. Armstrong (defendant) The warrant was produced, and 
recited that on the 16th June, 1851, the plaintiff obtained judg- 
ment against the defendant for 30/. 5s, debt, and 4/. lOs. costs, 
making together, 34/. 15*. lOd, An order was made for the pay- 
ment of this sum, and the defendant not paying the said sum, 
pursuant to the order, a summons was taken out, requiring his 
appearance in court on the 27th of September, 1851 ; and it ap- 
pearing to the court that the said Francis Armstrong had sufficient 
means and ability to pay the said debt, and that he had refused 
and neglected to pav the same, and that he had not made answer 
to the satisfaction of the judge upon examination, it was ordered 
that the defendant be committed for the term of forty days to the 
house of correction, at Hexham. The certificate from the gaoler 
certified that on the 29th of September, 1851, defendant was 
committed to his custody by virtue of a warrant from the County 
Court, dated November 1, 1851. The creditor, thinking it 
a quicker and surer mode of obtaining payment of his debt 
than by repeated commitments in the County Court, prepared 
a creditor's petition, under the 1 & 2 Vict. c. 110, s. 36, and 
transmitted it to London to file, but upon inspecting the cer- 
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tificate of the gaoler, and the warrant of oommitment, the chief Be Fbancis 
clerk declined to receive the petition, upon the ground that the Arimtrojio. 
insolvent was in custody upon a process from which the court igsi, 

could not discharge him. He was now instructed to apply to the 

court for leave to file the petition. The 35th section of 1 & 2 c^c^l- 
Vict c 110, enacted, that '^ any person may apply to the court who j^p^caUon to 
is in custody in any prison in England^ upon any process whatever, fie petition, 
for any debt, damages, costs, sum or sums of money, or for a con- 
tempt in nonpayment of money or costs." By the following 
section (sect. 36), '^ if any such prisoner be committed for any 
contempt as aforesaid, shall not, within twenty-one days, make 
satisfaction to the crecUtor or creditors at whose suit such prisoner 
shall have been so committed, or charged in execution for such 
debt, damages, costs, sum or sums of money, &c., then and in any 
of the said cases it shall be lawful for any such creditor or credi- 
tors, &C., to apply by petition in a summary way to the said Court 
for the Relief of Insolvent Debtors for an order vesting the real 
and personal estate and effects of such prisoner in the provisional 
assignee for the time being, of the estates and effects of the in- 
solvent debtors in England according to the provisions of this act," 
&c The prisoner was therefore now in custody for contempt for 
nonpayment of a sum of money within the express words of 
sect. 36, and as he had not paid for twenty-one days, the creditor 
was authorized to petition. Undoubtedly it might be said that 
the court could not discharge him if he petitioned; yet, as this 
proceeding was for the benefit of creditors, there was no reason 
why he should not, for although the man should be discharged 
before he came up, yet the vesting order would enure to the benefit 
of creditors, which was the object of the clause, and therefore to 
be construed liberally in favour of creditors. This was the first 
occasion of such an application being made, and they were per- 
fectly competent to deal with it. 

Mr. Commissioner Law. — You have forgotten one point which 
might be an argument in your favour, and I may mention it with- 
out giving a general opinion. We used to allow parties to petition 
that were prisoners upon their own petition, although it was quite 
certain that the detainer then standing would expire before they 
could be heard. I allude to men who were in custody under war- 
rants of commitment from the Courts of Requests. The prisoner 
so in custody would be discharged before the circuit came round, 
but he used to have fresh detainers by that time, or the proceeding 
would fall to the ground. In that case, suppose we found him in 
custody, we could relieve him ; in this case we cannot. 

Cooke. — This clause is for the benefit of creditors, and should 
be construed liberally. 

Mr. Commissioner Law.— Not for the benefit of creditors only. 
We are to make the vesting order, to require the man to file his 
schedule, and proceed to deal with him. My present impression 
is against you. The grand principle of the act is benefit to all 
creditors, and benefit to all debtors. The reasonable principle is. 
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Re Frafcis that we ought not to deal with any case where the benefit is to be 

Ar motro mq. all one way. But what you say about contempt, he is not a person 

1851. charged in execution. Your petition states ^* that he is desirous 

that such prisoner should be ordered to file a schedule of his pro- 

Cimmml hy perty according to the provisions of this act, and should thereupon 
Ap^cauZ to "® brought up before the said court to be dealt with according to 
Repetition, the provisions of this act, and such petition and the evidence in 
support thereof shall forthwith be filed in the said court, and the 
said court shall and may require such prisoner to file his schedule, 
and shall and may cause such prisoner to be brought up to be 
dealt with according to this act, and all things to be done there- 
upon or preparatory thereto as in other cases according to this 
act." You are praying for a thing which you know we cannot do. 

November 11. 

Mr. Commissioner Law again intimated, upon further con- 
sideration, he thought that subsequent legislation under the 
County Court Act had made it impossible for them to entertain 
such a petition. 



COURT OP QUEEN'S BENCH. 
November 14, 1851. 
Grange v. Trickett. 

Discharge of insolvent by detaining creditor — Sect, 44. 

The discharge out of custody of an insolvent petitioner^ by his detaining 
creditor^ under stat \ Sf 2 Vict, c, 1 10, before any adjudiccLtiony has 
the effect of divesting his estate from the provisional assignee and re' 
vesting it in the insolvent, 

^ I'^HIS was an action upon a promissory note made by the de- 
JL fendant, payable to one Johnson, and by Johnson endorsed to 
the plaintiff. Plea— 'that before the indorsement Johnson being 
detained in prison under an execution upon a judgment, recovered 
against him, petitioned the Court for the BeUef of Insolvent 
Debtors, under stat 1 & 2 Vict. c. 1 10, s. 35, that thereupon a 
vesting order was made by that Court, by force of which all the 
estate and effects of Johnson vested in the provisional assignee. 
Beplication — That after the making of the said vesting order, and 
before any adjudication under the statute, and before the indorse- 
ment to the plaintiff^, Johnson was discharged from custody by the 
consent of the detaining creditor. Demurrer and joinder. 
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Crompton for the defendant. Milbvard for the plaintiff. Gramgb 

The point in dispute was, whether the discharge of Johnson ^ ^* 

from custody by the consent of his detaining creditor, had the effect 

of superseding the vesting order in the Insolvent Debtors' Court, i85i. 
or whether that order still remained in force in such a manner as tv-caIT" hu 
that the assignee was entitled to distribute Johnson's estate under detaming 
it among his creditors, credUor-~Re^ 

Stat. 1 & 2 Vict. c. 110, ss. 35, 40, 44, 61, 69, 72, 92, were"^^^-^*^^*' 
referred to. Drury v. Hounsfield (11 A. & E. 101) (a) was relied 
on by both sides. 

Lord Campbell, C. J. — ^I am of opinion that the plaintiff is 
entitled to our judgment. It is true that Johnson's estate and 
effects under s. 37 of that statute fully vested in the provisional 
assignee, and that there is no express enactment that under 
circumstances like the present the property shall revest in the 
petitioner. But the meaning of the Legislature may be gathered 
from s. 44. That section provides ^'ttxat in case any prisoner 
as to whose estate and effects any such vesting order shall have 
have been made, shall, by the consent or default of his detaining 
creditor or creditors, be discharged out of custody without any 
adjudication being made in that behalf by the said court, all the 
acts done before such discharge by the said provisional assignee 
shall be good and valid, and that in such case, or in case such 
vesting order as aforesaid shall be avoided by any fiat in bank- 
ruptcy thereafter issuing against such prisoner in manner therein 
provided, no action or suit shall be commenced against such pro- 
visional assignee, except to recover any property, estate, money, 
or effects of such prisoner detained after an order made by the 
said court for the delivery thereof and demand made thereupon." 
It seems by this that the effect of this discharge is to revest the 
property, because it supposes that the petitioner may get out of 
the hands of the assignee any of his property that is there, and 
that he may keep that which is not in the hands of the assignee. 
Indeed, it is difiicult to see how the provisional assignee could go 
on to distribute the assets without any schedule and after the dis- 
charge of the insolvent. I think the replication shows that at the 
time of the indorsement the property of the note was in Johnson, 
and that he could make a valid indorsement. 

Patteson, J. — I am of the same opinion. The effect of this 
discharge is ascertained by sect. 44. That provides, not that the 
vesting order shall be void, because then the assignee would be 
liable to an action for everything done under it ; but that no action 
shall be brought against any assignee, except to recover property 
detained, after an order of the court for its delivery. It seems, 
therefore, that the court ought to make an order upon the assignee 

(a) That case decided that where a creditor, on his petition to the Insolrent Debtors* Conrti 
under I & 2 Vict. "b. 110, s. 36, has obtained an order nnder s. 37, vesting the estate of his 
insolvent debtor in the provisional assignee, sach creditor is not bound, on the debtor afterwards 
tendering the amount of debt and costs, to assent to his discharge from custody, nor will the 
Soperior Court order sach discharge as to the creditors acting on affidavit of tender and 
i^usal. 

K K 



266 IKSOLVENT CASES. 

Granob to deliver up all property to the insolvent. If that which is in 
^ *'- the assificnee's hands is to be delivered back, that which is in his 

Trickett. V J 1, j» i? 1- 1 

own hands be m^ dispose or as he pleases. 

1851. Coleridge, J. — There are no express words, but the policy of 

^r~ . the act, and the 44th with other sections, famish the strongest 

detaivmg inference in favour of the property revesting. Under the 35th 

creditor— Re- sectiou, the insolvent is to offer to give up his property, in order 

vesting qfutau. ^j^^^ j^^ j^^j g^^. [jjg (Kgcharge, as the main benefit of the act. If, 

however, he gets discharged by the default or the consent of the 
creditors, he gets no benefit under the act, and ought not to be re- 
quired to part with his property. Then sect. 44 protects inter- 
mediate transactions, and does not prohibit actions ror things done 
under the vesting order, except as against the assignee. Against 
him an action is allowed under certain circumstances^ that is, if he 
detain anv effects after an order of the court for the delivery of 
them. The order, according to the statute, is to be made, not to 
revest the property, but to require the assignee to restore it. All 
that goes upon the assumption that the property has already re- 
vested. 

WiGHTMAN, J. — After the discharge, under sect. 44, the effect 
of the vesting order ceases, except to protect the assignee against 
an action for things done under it. 

Judgment for plainttff. 



INSOLVENT COURT, DUBLIN. 

November, 1851. 

Be Clemengeb. 

Opposition of creditors — Discharge. 

Where creditors insert an advertisement in a newspaper, calling a meet" 
ing, with a view to get up and organize a genercU opposition to an 
insolvents discharge, although there are good grounds of remand, the 
court wUl not be influenced by the opposition of such creditors, and the 
insolvent will be discharged. 

THE insolvent was a clergyman, residing in Clonmel, and he 
was opposed by Levy on the part of several creditors in 
that town, on the ground of having lived extravsigantly, and 
contracted debts without a probable expectation of payment. 
He was supported by Creighton. 
It appeared that, when the case came on to be heard, the parties 
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were not ready to proceed^ and it was adjourned for a fortnight; Re 
the opposing creditors returned to the country, and, in the mean- Cle meng kr. 
tiiQe, put an advertisement in one of the Clonmel newspapers, 1551^ 

calling a general meeting of creditors, for the purpose of organizing 

an effective opposition to him ; they also wrote letters to his bishop, -^^^^'f^ M 
containing statements very prejudicial to him. When the case oppose dU- 
came on to be heard a second time, it appeared that, although he had charge. 
a considerable income both by his benefice and in right of his wife, 
he contracted debts with several tradesmen, by getting cash and 
goods on billa He then sold off the greater portion of his 
personal property, came to Dublin, was arrested, and petitioned 
the Insolvent Court. It appeared that the complaints written to 
the bishop were without foundation; and 

Creiffhton contended that the creditors, by their own misconduct 
in thus taking the law into their own hands, were disentitled to be 
heard in opposition to the insolvent's discharge by that court. A 
similar rule had been formerly made, where a printed circular 
had been sent round to creditors to get up an opposition; but the 
present case was far stronger, inasmuch as there was a public 
advertisement for the same purpose ; and then the letter to the 
bishop aggravated the case. 

Levy contended that the example set by the insolvent, considering 
his station and profession, was most pernicious ; he had an ample 
income, with which he ought to be satisfied, without taking the 
property of struggling country shopkeepers, which would never be 
paid for. The misconduct of some creditors ought not to prevent 
the court doing justice to the general body by remandmg the 
insolvent. 

The Commissioner said, he fully concurred in what was stated 
by the opposing counsel, as to the necessity of a clergyman living 
within his income and setting a good example ; and were it not 
for the conduct of the creditors themselves, he would undoubtedly 
remand him ; but where he found creditors, as it were, taking the / 
law into their own hands, advertising for a general opposition, and 
writing unsustained statements to the insolvent's bishop; he could 
not listen to them in that court. He would dischai^e the 
insolvent, and the case would be a warning to other creditors. 

Discharffed. 
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INSOLVENT COUKT, 
December 23, 1851. 
(Before Mr. Commissioner Law.) 
Re Henby Collins Mander. 

Vesting order — Discharge Jrom custody without adjudication. 

The discharge of an insolvent from custody by his detaining creditor^ 
without adjudicationy while it withdraws his person from the jurisdic- 
tion of the court, does not divest the property passing under the vesting 
order, nor operate to annul the vesting order, or interfere with its past 
effects, but for these purposes it is necessary that the petition should be 
dismissed by the court, 

THIS insolvent was committed to the gaol of Appleby for debt, 
at the suit of Joseph Salkeld, of Penrith, and on the 12th 
of February following, an order, vesting the estate and effects of 
the insolvent, was made upon a petition filed by the creditor, under 
the 1 & 2 Vict. c. 110, s. 37. Mr. Salkeid was subsequently 
appointed assignee, and subsequently consented to the discluu'ge of 
the insolvent, on the 18th of November last. 

Sargoody with the consent of the detaining creditor, Mr. Salkeid, 
and all the other creditors, now applied for the annulling of the 
vesting order, and that the sum of 956/. I5s. in court, might be 
paid to Mr. Salkeid, in pursuance of an arrangement entered into 
by the insolvent with him on behalf of the creditors. 

Mr. Commissioner Law. — This is an application for the court to 
annul a vesting order; and the peculiar circumstances are such 
that it is clearly just and beneficial for all parties that it should be 
annulled. But there is a recent decision of the Court of Queen's 
Bench {Grange v. Trichetty ante, 264), according to which the 
vesting order in this case is already annulled, without the inter- 
ference of this court. The decision is, that the debtor, by 
the act of going out of custody, annuls the vesting order, and 
avoids the title of the assignee. If such is the law, this court 
will never again be wanted to annul a vesting order on a cre- 
ditor's petition, and rarely on a debtor's petition ; for they 
will have become null already, and nothing will remain to be 
avoided by an act of this court. It is a question of the deepest 
importance, not only because this new doctrine goes to destroy 
titles which have long been deemed safe, under purchases from an 
assignee, made after an insolvent's discharge by his detaining 
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creditor ; but because practically eucli a law can in no case be Re Hbnbt 
productive of good, and will necessarily be a standing incentive to San^ 

fraud. If the vesting order in this case is already void^ I will not 

make the nugatory decree for annulling a thing which does not .i85i. 
exist. I win consider the subject, and state my opinion the first ygg^^^^.^igy^ 
day after the adjournment. Effect of dU- 

charge without 
odiudioalion. 

Judgment. — January 2, 1852. 

Mr. Commissioner Law. — The application to the court in this 
matter is for the annulling of a vesting order, which was made on the 
petition of a creditor who lately had the insolvent in custody for 
1,500/. It appears that the insolvent has had, in right of his wife, 
valuable interests under two wills, the trusts of which are not quite 
wound up at the present moment. A large instalment has been paid 
into court by the executors, and another instalment is ready. Mr. 
Mander is himself desirous not to proceed to adjudication; and, 
after some difficulties in settling amounts by reason of the wife's 
equity, all parties have come to an arrangement, by which the 
creditors will receive a very large portion, though not the whole of 
their debts, and on this they have agreed to release the residue* 
On the faith of this, the detaining and petitioning creditor has dis- 
charged the insolvent from custody; deeds have been executed, 
which will be valid on the annulling of the vesting order, and all 
parties interested wish this course to be adopted. But a question 
arises, whether the mere act of a debtor leaving the prison has not 
already annulled the order; and this must be considered, for I 
should not willingly pronounce a nugatory decree, pretending to 
make void a thing which has no existence. If such be the law, 
that the debtor^ quitting the prison has alone operated the 
retransfer of title, this court will never again be wanted to annul 
a vesting order founded on a creditor's petition, and rarely one 
founded on a debtor's petition. It is a grave subject, and has re- 
ceived my best consideration. Ever since a system of law was 
established for the relief of insolvent debtors, the condition on which 
the debtor has been permitted to seek the benefits of that law has 
been the surrender of all property and title to property in favour 
of his creditors, and this title has been safe and indefeasable until 
the court should order otherwise. There have been two ways by 
which property could return to the debtor : one, by the court dis- 
missing his petition ; the other when, after payment of his debts, 
all remaining property is ordered to go back to him. Never, till 
November, 1851, was it heard of that the single fact of a debtor 
going out of prison before adjudication should have the efiect of 
avoiding the title of the creditors and restoring it to him. As this 
doctrine, whether in law it be right or wrong, is wholly unneces- 
sary for any good purpose, and m its consequences purely mis- 
chievous, the importance of scrutinising it cannot be overrated. It 
is founded upon the earlier portion of the 44th section of the 
present Insolvent Act, introduced by Lord Cottenham in 1838, 



S70 INSOLVENT CASES. 

Re Hrnrt I & 2 Vict. c. 1 10. The decision in which the doctrine is brought 
OoMjKs forward was made by the Conrt of Queen's Bench in the case of 
_^ Grange v. Trichett {ante 264.) The considerations which pro- 
1851. doced the decision are reported thus : — " That there is no enact- 
«.^^r~\^ tnent for property to revest ; but that, from the proviso in 
jEj^ofdii' ^^^^' ^9 it seems that it is to revest, because that section sup- 
i^arge without poses that the petitioner may get back any remaining property, 
adjudication, ^nd keep any which he has not handed over.** Again, — " That 
there is no enactment for avoiding the vesting order, because 
then the assignee would be liable to an action for everything 
done imder it. But it is provided, that no action shall be brought 
except for property detained after the order of the court to 
restore it. It seems, therefore, that the court ought to make 
such order." Again, — "That there are no express words; but 
that the policy of the act and the proviso in question furnish 
the strongest inference in favour of the property revesting." 
This is all the argument which is offered to our attention in uie 
report ; and I believe it is all that could be offered. The words 
used by the learned judges place the question upon a very intel- 
ligible outline. They pronounce that there is no enactment of the 
law which they desire to lay down ; but they infer, from the terms 
of the proviso in the earlier part of the 44th section, that the 
Legislature intended such a law ; inasmuch as those terms seem to 
suppose it, and furnish inference in favour of it. With all deference 
to higher authorities, I will maintain that it is apparent from the 
statute itself, that the Legislature intended that, on the debtor 
going out of custody, the trust should stand, not be destroyed; 
and that dividends were contemplated to be made, not to be ren- 
dered impossible. It is apparent that the annulling of the assignee's 
title was to be a matter n)r the decision of the court, not for the 
caprice of the debtor or the creditor. It is apparent that, if the 
supposed law had been intended, it would have been expressed in 
certain recognised words, and not by the words of the 44th section. 
It is further demonstrable that the absent enactment which it is 
desired to supply, would, if it existed, be an unnecessary and 
absurd incumbrance to the statute for any rational purpose, though 
actively conducing to a bad purpose. These are all reasons which 
touch the probability that the Legislature of 1838 could intend the 
law lately laid down. I shall further vindicate my own hesitation 
to accept it, if I can point out an inconsistency in the judgments 
of that court in which this law was advocated with success. 
1. The important clause for the subject before us is the 37th. It 
points out the property which is to pass by the vesting order ; and 
this is not only present property, but, to a certain extent, fiiture 
property. And there is a distinction as to the future property, 
which specially claims attention. The future property, which, by 
the order, is vested in trust for creditors, is different in two different 
contingencies — the contingency of the insolvent proceeding to ad- 
judication, and the contingency of his being discharged from 
custody without proceeding to adjudication. So long as he is 
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proceeding to adjudication^ the order operates to vest, in tni8t for Be Hxhrt 
creditors, everything which shall accrue to him up to the time when ^^"^® 

he shall be entitled to his final discharge according to the adjudica* 

tion. If he shall be discharged from custody without adjudication, 185L 
it operates to vest everything which shall accrue up to the time T7^^J~IJu«_ 
when he i& so discharged. Such definition would oe vain, if the ^^iofcU»- 
Legislature had intended this incident of a discharge to annihilate charge witkoui 
all ownership of property, instead of only terminating the right to «fr«*»<w». 
acquire more. They have expressed the latter, and, therefore, did 
not intend the former. In the earlier Insolvent Acts, the instru-- 
ment which gave title to the provisional assignee, vested in him no 
fiiture property whatever. This was first effected by the act of 
1826, and with the srmie words which we find in the present act. 
Those words are not ambiguous, and cannot be expunged. They 
show expressly the future property, which the court shall order to 
be vested in case of discharge without adjudication. If you study 
the clause with the plain grammar of it» you find the words to be 
these : — ^^ That in case such prisoner shcJl obtain his full discharge 
from custody without any adjudication being made by the said 
court, then all the future estate, right, title, interest, and trust of 
such prisoner in or to any real or personal estate and effects within 
this realm or abroad, which such prisoner may purchase^ or which 
may revert, descend, be devised, or bequeathed, or come to him 
before he shall be so fully discharged from custody, shall be 
vested in the provisional assignee," &c. Plainer words could not 
be used to define property which, in a particular event, being the 
event which claims our attention, shall vest in the assignee. Ac- 
cordingly, one who contends that, by virtue of that very same 
event, the assignee becomes denuded of all property whatever^ 
must, at least, admit that these words are inconsistent with that 
portion of the statute on which he intends to rely, and must be 
prepared, as I am, to sustain some words of the act at the expense 
of others. Let me, then, here make this further observation on 
the passage which I have just quoted* The difference of opinion 
concerns the effect of a mscharge without adjudication. As we 
read that passage, we are prepar^ to learn what that effect shall 
be ; for we amve at the incident itself, in coming upon the words 
'^incase he shall obtain his full discharge from custody without 
adjudication." What, then, do we learn m the words wmch imme- 
diately follow? Do we learn that property shall be divested? 
No. We learn the contrary ; we learn that property shall be 
vested. This 37th clause, then, furnishes the stronff groundwork of 
these few propositions, from which I am not yet induced to swerve. 
The person of an insolvent debtor can be withdrawn from the 
jurisdiction of the court, but not his property, without an act of 
the court itself. The withdrawal of his person puts at once a stop 
to the operation of the vesting order on accruing property. So it 
prevents those further powers over future property, which the 
court obtains through a control of the person, in exacting the warrant 
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Be Hkmbt of attorney before a discharge is pronounced ; and afterwards in 
CoLUKs authorizing execution of the judgment, or otherwise compelling the 

^' surrender of funds through its power of commitment. But the 

1851. withdrawal of the person does not vacate the title to property 
."~\_ already acquired and in hand. Proceeding with the same 37th 

^c? q/'dw- clause, we further observe the consistent Intention of the Legisla- 
eharffe withoui ture. We have seen the incident of discharge without adjudication 

adjvdieatum, exhibited as an incident that affects the operation of the vesting 
order; not annulling it, but preventing its further action upon 
new property. In the next sentence, we find the provision for 
annulling it ; and this provision, as regards a debtor's petition, 
is the same as it has been ever since the present court was consti- 
tuted. It places the important act of avoiding the assignee's 
instrument of title in the judicial discretion of the court. Is it 
possible, I would ask, that the Legislature could, after fully 
providing for the deliberate and discretionary avoidance of the 
vesting order, in section 37, have desired or intended to tolerate 
the other accidental means of avoidance, which is now contended 
for, and yet fail to assert it ? It will hardly be urged that the 
proviso in the beginning of the 44th section is more efficacious 
without an enactment to hang it upon, than it would be with one. 
Let us then conceive such an enactment, namely, that the discharge 
of an insolvent without adjudication shall operate as an annulling 
of the vesting order. Will the whole law of avoidance have a 
probable or an improbable aspect ? Suppose the whole to appear 
in a bill for Parliament; and that the question arises on the 
likelihood of the Legislature accepting it. The clauses would 
stand thus. The first would be, ^^ It is competent to the court, by 
dismissing the petition, to annul the vesting order ; and then prior 
acts of an assignee shall be valid, and no action shall be brought, 
except," &C. The other would be, " If the insolvent shall go out 
of prison this shall annul the vesting order ; and then prior acts of 
an assignee shall be valid, and no action shall be brought,'' &c. 
Surely any reasonable man, and, therefore, the Legislature, would 
reject the latter matter as unnecessary and absurd. He would say, 
** The annulling of the vesting order is a thing which is always 
applied for upon the withdrawing of the detainer. If the discharge 
itself is to annul it, it is unnecessary to give the court power to 
annul it. Nay, it is absurd ; for when it has been annulled by 
the act of going out of prison, nothing remains to be annulled by 
the court. You are pretending to give the court a discretion to 
act, and at the same time providing that the thing shall effect itself 
before their discretion can be appealed to." I maintain, that the 
Legislature could never intend to have two such enactments con- 
current with one another ; and, as the question is, which shall we 
believe in, I say let us believe in the law which they have enacted, 
not in that which they have not enacted. Let us believe that they 
were in earnest, when they made the annulling of the vesting 
order to depend on the decision of the court. Let us believe that. 
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as this had been the settled law before, they did not, in re-enacting Re Hbnrt 
it, intend to repeal it. The words of the statute which I Collins 
have just been considering, furnish us with a further argument Jl^^' 
against the Legislature having intended such a law as that of which issi. 
I am speaking. If it had been intended, it would have been effected, . — ' _ 
not by such means as have been thought to indicate the purpose, Ef^i^qf^s^ 
but with words which the act itself has marked out as the fittest charge wit/wut 
for effecting that purpose. We have, in those words of the 37th ^^j^^<^ti(^- 
section, a complete fulfilment of the two purposes of annulling 
the trust and protecting the trustee. If these purposes were to 
be declared on the occurrence of another simple incident, the same 
clear words would have been used to declare them ; or both inci- 
dents might have been stated together, and the very same enact- 
ment would to a letter have been applicable to both, I cannot 
imagine an opponent to deny the superior probability of this ; but 
I will suppose him to say '^ Why should not the Legislature state 
logically and clearly the consequence of one thing, dismission of 
petition ; and yet dubiously and obscurely hint at the same conse- 
quence as flowing from another thing, the prisoner s discharge ?" 
I would answer, because it is inconsistent ; and consistency is a 
test of intention, as it is a test of truth. It is among the ordinary 
rules of construction that a man is taken to employ the same words 
to represent the same ideas. The Legislature will use the same 
words to establish the same regulation. What they accomplish in 
one instance by a positive declaration that a solemnwritten instru- 
ment shall be null and void to all intents and purposes, they will 
not intend to accomplish in another by words that embrace none 
of those ideas, and which speak nothing afiSrmative of one sort or 
another. What then, I may perhaps be asked, does the 44th 
section mean ? I am entitled to decline the attempt to make a 
meaning fot it ; for my case is, that it contains no available sense. 
I can but conjecture how an author may have come to handle that 
section and leave it as it now appears. That section is a mutila- 
tion of the 18th section of the prior act. The 18th section of 
7 Geo. 4, c. 57, provided for the safety of an assignee in the two 
cases where it was needed ; of the court avoiding his title ; and 
of bankruptcy operating the avoidance of it. For the first, the 
provision is now carried, as we have seen, into the 37th section. 
For the latter, it is still wanted, inasmuch as the regulation of 
title, where there is the competition of bankruptcy, has necessarily 
occupied distinct clauses. Knowing, as we all do, why the task 
of passing an Insolvent Bill in 1838 was undertaken, I must 
here advert to it. I have good reason to say that the bill (I mean 
that portion which contains the law of insolvency, from section 23 
to the end) was in print on the second day after the first instruc- 
tion was given for preparing it. It was, therefore, although a 
creditable production, open to imperfections. The task was, to 
engraft one new subject, a creditor's petition, on the existing law, 
and to substitute, throughout the act, vesting order for deed of 
assignment ; because that new process was applicable to the peti- 

L L 
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Be Henry tion coming from either party. In fulfilling this task, the prior 
Collins ^qi ^j^g ^q g^ touched, clause by clause. The avoidance of title 
on dismission of petition could no longer be a proviso in the deed of 



1851. assignment, as it used to be : for this was done away with. It was 
y ~\ __ well brought into the place where it now stands the 37th section: 
Ejff^^ofdis' ^'Ud the safety clause was well transferred into the same place. If 
charge without any should be surprised that there is not in the same place a proviso 
adjudtcoHon. f^j. assignees' safety, when vesting order is annulled that was made 
on creditor's petition, this may be accounted for. I well remember 
that the bill was introduced without giving in that case any 
annulling power at all. A vesting order made on creditor's 
petition was to be immortal. At some later period a discretionary 
power was inserted, possibly by a different hand, for the court to 
annul, provided there was the petitioning creditor's consent : and 
no safety clause accompanied it. Accordingly, in this case, when 
an insolvent seeks to annul the vesting order, he enters into a rule 
of court not to sue, &c. as he used to do in all cases before a safety 
clause was first invented. We see, but I have no means to know 
how it happened, that as the old 18th section of 7 Geo. 4, c 57, 
came to be handled in its turn, it was shaped at last into the 44th 
section of the present act. The former used throughout to be 
very good sense. As to its first object, there had been an annul- 
ling enactment, whose consequences were to be qualified. It made 
an exception, where there was something to except from. The 
present clause, in its first sentence, is without sense, because there 
has been no such enactment, and nothing to exempt from. I can- 
not tell what confusion of ideas might attend those who were 
touching at intervals a new subject which they had to engraft on 
to an old one. But I can see that the notion of a discharge, ipso 
facto annulling the order, is one that should be rejected in refer- 
ence to the new subject, creditor's petition, as well as in reference 
to the old subject, debtor's petition. The provision for annulling 
a vesting order made on a creditor's petition, which stands at the 
end of the 37th section, enables the court to do it, " if it shall 
seem just and right, but not without proof made to the satisfaction 
of the court of the consent of the petitioning creditor." What- 
ever may be the wisdom of this limitation of the discretion of the 
court, it appears as the only limitation. It is quite plain, that, 
subject to this, that important act of annulling title in one party, 
and re-establishing it in another, is to be the act of the court, 
according to the view which it may take of what is "just and 
right." In every case where we have annulled such a vesting 
order, the consent of the petitioning creditor has at least been 
vouched by the discharge or the debtor. But, if the thing which 
we have meant to do under the act as "just and right," had in 
each case already done itself without reference to right or wrong, 
we have but made a series of empty decrees, which might better 
have been abstained from. Although not further pretending io 
explain how a few words in a long act of Parliament, namely, the 
first sentence in sect 44, came to be void of effective meaning, for 
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want of any supporting context, I cannot affect to be surprised at Re Henry 
the casualty. Whatever hand sketched it, the speculation in Collins 
which it was done was a mistake at the moment, and soon passed 'l^ * 
away. A man may sometimes forget what he has just written 1851. 
down; and there is indubitable evidence that this could happen in -""IL--..,. 
respect of that sentence ; for a plaintifPs default is introduced as Effect of dis- 
an operating cause of discharge from custody; although it has charge vnthovt 
just been provided (sect. 41), that that cause should never produce odjudkation, 
that effect. There is still another clue to the intention of the 
Legislature, in a subject plainly connected with that which I first 
mentioned. The act, which in the vesting of future property by 
the order, made distinction between the case of him who waits for 
adjudication, and him who does not, again makes distinction be- 
tween their cases, when it comes to provide for the application of 
property to the payment of debts. In the former case there is a 
sworn schedule; and a debt which is there admitted is to be 
deemed correct unless reason appear for further inquiry. In the 
other case, where no adjudication, there is no sworn schedule, and 
each debt is required to be proved. Now, as the Legislature 
contemplated dividends to be made where there is no adjudication, 
it must have contemplated them to be made where the debtor has 
been previously discharged from custody ; accordingly, it could not 
be intended that on such discharge all the funds should vanish of 
which dividend could be made. A scruple might here be suggested, 
that the provisions of the 62nd section for ascertaining the debts 
are expressed to be for the case of " dividend made before adjudi- 
cation," not of " dividend made without adjudication." It is true 
that there is that difference of expression here, and in the 37th 
section. That section defines the property which is to vest where 
there is ^^ discharge without adjudication ;" and this 62nd section 
provides for a " dividend made before adjudication." But the two 
expressions admit of the same meaning, as in ordinary language 
you may say, ^* A. B. died before he had attained his majority," 
or " he had died without having attained his majority." More- 
over, there are plain reasons, showing that the expression in 
the later section does mean the same as the expression in the 
former one: — 1. As sect. 37 provides for the existence of property 
in the case of a premature exit from custody, it was necessary to 
provide for its distribution ; and this is done in the 62nd section, 
and nowhere else. 2. It is almost for that case alone that the 
provisions in question are requisite. And now 1 call attention to 
this, that the new doctrine will restore title where title ought not 
to be restored. It will hardly be denied, that in constructing a 
system of bankruptcy or insolvency, where the first step must be 
the placing of all property in trust for creditors, it would be a 
very strange provision that should give the debtor the option, at 
any moment during the working of the process, to declare it void, 
and to resume all to himself. Such, however, is substantially the 
effect of the decision pronounced in the case of Grange v. Trickett 
Discharge without adjudication, commonly occurs by the will of 
the insolvent himself. In a large number of cases the detainer is 
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Ba Henbt that of a friend : and the debtor may be said always to carry his 
Collins discharge in his pocket. The very insolvency on which Grange v. 

^' Trickett arose is the ordinary instance. Johnson, the insolvent, 

1861. appeared for hearing before the County Court; and, his case 

. , being adjourned to a future sitting, that he might satisfy the judge 

Effkci^dis^ on some point, he elected to go out of custody before the day 
charge mtkotu arrived. There is in the schedule the usual indicium : the debt of 
adjudication, the detaining creditor appears to be for cash lent without security. 
The thirty-six other debts are for various considerations, not bor- 
rowed money. But when the detainer is hostile, the man of unfair 
intentions will often exercise a similar option by negotiating for 
his liberty, if, on experiment, he finds this will suit his purpose : 
and anything that aids him in this, defeats the policy of the system; 
which is, that the property should be devoted not to one, but to 
all the creditors. It is quite true that there are cases in which a 
detaining creditor discharges the petitioner before the day of 
hearing, moved by ill-nature only, and sacrificing his own claim to 
the object of disappointing the other from the general benefit of 
his petition. Any interruption of custody before adjudication, 
unless it be on recognizance of sureties, has this effect : and to 
cause this effect adversely is most unjust. It is discreditable to 
the Legislature that this evil has not been remedied. My efforts 
have not been wanting to remedy it. When the 1 & 2 Vict 
c. 110, was in progress in 1838, I wrote strongly to the L#ord 
Chancellor upon it from my circuit, illustrating the necessity with 
instances present before me : but these representations were not 
heeded. In my dissentient report, as a member of the commission 
of inquiry, presented to Parliament in 1841, this evil and its 
proper remedies will be seen noticed in page 47. In that same 
session the cure which I proposed was adopted into the insolvent 
law of Ireland, (a) The evil has not yet been thought worth curing 
in England. This particular hardship, however, offensive as it is, 
is no adequate provocation to the doctrine now under considera- 
tion. It is itself an error wanting correction, and cannot vindicate 
the impolicy of giving the debtor the power of withdrawing his 
property from the jurisdiction of the court. This privilege affords 
no encouragement to do right, but a temptation to do wrong. It 
is the privilege of determining, without control, a trust created by 
the law for those towards whom he must, prima facie , be regarded 
as a wrong doer. It is to be remembered, that the vesting order 
necessarily suspends the individual activity of those who are 
seeking their rights by action. The law tells them that it is 
useless to travel on to execution against property. The trustee for 
all takes possession of property disclosed, and is clothed with title 
to any which may not be disclosed. The contrivances open to the 
debtor are ample. It is easy for him to ensure an adjournment of 
the hearing, if he should wish time to shape his course according 
to the weight that may bear against him. If powerful opposition 
is ready he can decline to appear, and wait the chance of a time 

(tf) 4 & 5 Vict. c. 47, s. 3. 
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less conyenient to his opposers. When the hearing comes, nothing Be Hbnrt 
can force him to an adjudication. Proof may be given, which Collins 
shows him to have dealt fraudulently with his property, or to have ^^*- 
withheld a fair disclosure of it. He feels his demerits to be iSoi. 

known ; and, as his experiment is failing of its intended success, . _ ^ 

he can decline to be sworn to his schedule. He can put off his EjSqfdiS' 
custody by the same friendly aid with which he put it on ; and so charge toithotu 
far set the court and creditors at defiance. By the late decision, odjvdic<ahn, 
whatever portion of his property has been reached by the law, the 
law must hand back to him. He designed to defeat the law by 
withholding the half of his property. The law rewards the fraud, 
by re-investing him with the other half. Justice hereafter may 
or may not overtake one who so offends. If she does, the loss to 
the injured parties will still have been aggravated, and this court 
will have been the unwilling instrument of mischief. I speak 
advisedly, when I say that the proposed law tends to make the 
useful machinery of this court the mstrument of fraud. A petition, 
followed by a vesting order, saves furniture and stock from the 
expected grasp of the sheriff. This should avail in favour of the • 
body of creditors, not against them. The new doctrine will easily 
make it a trick to cheat one and alL The provisional assignee 
sells in his usual course of duty ; the money comes into court ; the 
insolvent goes out of prison, and claims it as his own. If the 
detainer is not friendly, this law still tends to undermine a trust 
created for the body of creditors. A detaining creditor has always 
had advantage over others in his power of separate negotiation. 
This is necessarily the case before hearing; and also after an 
unfavourable judgment. Other creditors, too, are often ignorant 
of their power to detain on mesne process in pursuance of the 
adjudication. Those advantages of the one will be vastly increased. 
The debtor, who has ascertained the convenience of parting with 
so much as will pay that one, and thus purchasing his escape from 
the jurisdiction of the court, will know that the law has been 
strained to sanction the preference ; for that it enables him in a 
moment to make all property his own again, and so qualifies him 
to pay that purchase-money out of it. The change will be perni- 
cious to all. It is not for the debtor's best interests that he should 
be under the constant temptation of present convenience. If the 
apparent amount is more than will pay the detaining creditor in 
full, but not such as will leave surplus after paying IO5. to all, 
there will always be the temptation to give himself the quicker 
discharge, and repossess himself of the funds. It is curious, that 
in the thirteen years during which the act of I & 2 Vict, has been 
in operation, the point lately decided has never been contended 
for, though every day has furnished opportunity for the experi- 
ment. It has never been imagined by those who have prac};ised 
here, that an insolvent could ask for the restoration of property, 
unless the court should do an act to re-establish his title to it. 
He, who either by choice or necessity has steered away from adju- 
dication, has wished to repossess himself of what he had given up ; 
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J20 Hbnbt but none was ever advised to ask only for a ** delivery order." 
CoLLWB (pjjg application to restore title is through a dismission of the peti- 

tion» and this is granted or refused according to the circumstances. 

1851. It is right to notice that, although the interpretation of law which 
F tktaordm*-^ ^ ^°^ resisting is quite new, the view of policy to which it is sub- 
Effecto/dit' Servient is not new. This view, which I have always deemed 
charge without erroucous, was adopted by a late commissioner of this court, a 
odjvdMaiMm, ^^^ much respected, and of good legal reputation. He was ready, 
in these cases of discharge, blindly to restore the property by dis- 
missing the petition as a matter of course. He used to say that 
** there was no use in sustaining the title when there was no 
schedule, and no means of examining the insolvent for getting at 
his property." It is true that a difficulty is offered to the execu- 
tion of the trust when no schedule is furnished, and the personal 
examination of the debtor is prevented. So also if a schedule is 
false, and the insolvent refuses to answer questions put for ascer- 
taining his property, incidents which no English law can prevent, 
it is difficult to see the way to funds for maJdng dividend. But 
this is no good reason against adhering to a legal right ; and, while 
such observations give little consolation to the claimants for letting 
title go back to a contumacious debtor, there is a practical answer 
to them in the useful dividends which have been arrived at under 
the most disadvantageous circumstances. If the want of schedule, 
and the consequent want of knowledge, should make us give a 
man his property back when he is out of prison, it would be a 
reason for doing so when he remains obstinate in prison. We are 
equally without help from him to make the list of claimants on 
his property ; but they are to be ascertained through public invi- 
tations to proof. I have known this to be done ; so that, after an 
obstinacy of many years, the dividend itself, amounting to pay- 
ment in full, has led to the prisoner's discharge. He has then 
desired to terminate the divesting of his property : has supplied 
reluctantly a list of creditors on oath, showing some small amount 
which had not appeared before ; and, on payment of these, has 
got back his title from the provisional assignee. Title may be 
worth having, even when there is no discernible object on which 
to fix it. I have known, after the death of an insolvent, where there 
had been no hint or suspicion of property, that the debts were 
paid in full, by means of a reversionary interest existing in 
trustees, to whom none but an assignee of this court could give 
discharge. As I said, opinions have varied on the policy of 
restoring title as a matter of course to one discharged without 
adjudication. Some years ago, my attention was drawn to the easy 
way in which vesting orders, especially those made on creditor's 
petition, were annulled under that circumstance, almost with as 
little concern or inquiry as the debtor will have in annulling it 
himself. As for instance, a creditor got a vesting order, and was 
assignee. The debtor resorted to the Bankrupt Court, where the 
protection law was then administered, and got an immediate dis- 
charge. After a time, they joined in applying to annul the order. 



INSOLVETST CASES. 279 

the assignee notifying that his own debt was paid. It was done, lu Henrt 
and no questions asked. Another man went out through the Collins 
Bankrupt Court, more than a year after the vesting order ; and ^ndkr. 
afterwards got it annulled on ex parte application, showing a com- i85i. 

position with the petitioning and detaining creditors, but without . 

notice to the rest In another case, where the insolvent got him- EfectofdU^ 
self discharged by a judge's order, on payment of the debt for ehtirge toithoui 
which he was detained, the vesting order was annulled on that sole «{;«*Mw<wfk. 
ground, and the money in court given back to him, although he 
had more property and more creditors, and although the proceeding 
was assented to by none, and strongly opposed by some. In con- 
sequence of this easy practice, the four commissioners were present 
together on the 22nd of May, 1845, in the case of a Welch 
clergyman, against whom a plaintiff, having him in execution for 
125Z., had obtained a vesting order. The same party got himself 
appointed assignee, and was taking steps for selling the landed 
estate, which was of considerable value beyond the mortgages upon 
it. The insolvent paid this debt, went out of custody, and applied 
to the court to annul the vesting order. There were other parties 
apparent as creditors, one claiming a very large sum, and others 
lesser sums. These insisted on our sustaining title in the assignee. 
My principle prevailed — that the trust which was created equally 
for the payment of all, ought not to be annihilated because of the 
payment of one. While on this principle I held to the vesting 
order, I saw at the same time, that no man was to be more bene- 
fited by that course than the insolvent himself. The assignee was 
not left to his own inventions. An order was made restraining 
the sale of the property. The debts were promptly inquired inta 
The claimant of 1,600/. failed in evidence, and proved nothing ; 
and, when the total was ascertaiued at 1,010/, 14«., and assignee's 
costs taxed at 26/., the insolvent was too glad to provide the 
amount, and pay it into court for division. A revesting order was 
then made, clearing him in a far more comfortable way than if we 
had turned him adrift to an unequal conflict with the Welch lawyers, 
and withdrawn the shield of protection which, on creation of the 
trust, the law required us to hold over the interests of both parties. 
In this instance there were counsel interested for the client, and a 
commissioner, moved by his views of policy, desiring to annul the 
vesting order. I may, therefore, fairly observe, that if any of 
them had set a value on the 44th section, as affecting the title of 
the assignee, it would not have been overlooked. The contention 
would have been, not whether the court should annul the vesting 
order : it would have been this : — " The vesting order has become 
void by the discharge ; none exists for the court to annul. Title 
went back to Mr. Evans as he walked out of Beaumaris gaol ; he 
wants none at your hands.'' From the day the act passed to 
this hour, no one in this court ever pronounced that doctnne. If it 
should be thought that I set too high a value on the sustaining of 
title, I must confess that I see no safety to honest men, nothing on 
which they can dare to resist fraud, unless the law shall sustain it 
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Re Hennt till it 18, by authority and with notice, taken from them. The 
COLLI3J8 want of notice, which there must be under the peremptory opera- 
^^ ^ tion of the avoidance as now laid down, is a most offensive 
1851. ingredient. Supjwse a case specially calling for the appointment 
, — " of an assignee in an early stage, and specially requiring from him 
Effect^ dis^ prompt and active measures. Suppose this trustee courageous and 
charge without houcst, having uo trust funds to start with, to be embarked in 
adjudication, measures of importance, tending to the relief of the creditors. 
Can we believe, without better evidence than is offered, that the 
Legislature intended his office of trustee to be liable to cease in an 
instant, without any chance afforded him to lift his voice against 
it, and even without notice given when the thing has taken place ? 
Take this simple instance — an obstinate man, having abundant 
resources, persists in refusing the fair disclosure of his dealings, 
not caring for the loss of liberty, nor even for the Secretary of 
State's prison regulations. The assignee finds himself driven to a 
suit against those in whom a legal title has been fraudulently 
placed^ and he trusts to the ultimate justice of the law. In a 
moment the peverse debtor resorts to a compromise with the party 
by whom he is detained, and who may have done nothing 
of enterprise beyond that detainer; and by walking out of 
the Queen's Prison crushes the adversary's title, and laughs 
at him for the unavailing expense he has incurred. ^'Yoa 
thought, " he can say, " there was a trust for creditors. It 
was but a trust for suspending their rights while it suited me to 
delay them." If he who has given title can thus revoke it with 
no control resident in the law, where is the justice or the policy? 
And yet to all these lengths the doctrine of Grange v. Trichett 
must extend. If you admit any exercise of discretion, that case 
is at an end. It may be excused if I am not insensible also to the 
confusion which would be introduced into our useful system of 
official management. An assignee is, by the express words of the 
statute, an officer of this court : and we ought, at least, to know 
when he comes into office, and when he goes out of it. The public, 
too, to whom there is here every facility of inquiry, have a right 
always to learn, by asking, in whom the estate of an insolvent is 
vested, whether of one who petitioned last week, or thirty years 
ago. There has never yet been a difficulty in this office in giving 
a true, and safe, and prompt answer to such a question. But if 
the law is to be taken as proposed, the answer in every non-adju- 
dicated case must be, ^^ We cannot tell you : first find out whether 
the party remains in custody : and then remember that, although 
A.B. is assignee now, he may to-morrow be dismissed from office 
by the insolvent." This is a new case. In an old case the obscu- 
rity may "be great. There is now no obscurity in any case. Title 
is in the provisional assignee, unless our records show that it has 
been annulled, or passed to another. Having thus relied upon 
the words of the act, the distinctly avowed objects of the act, 
the general policy of the act, and the comparison of probabilities 
which belong to the two views of the question before us, I will, 
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in conclasion, call attention to this broad proposition. That it Re Henbt 
becomes us to think that the Legislature, in constructing this CdLLius 
system of law for such it is, intended an arrangement, in which ^^der. 
the provisions concerning debtors and creditors should in all parts 1851. 

hold well together, each corresponding with and forwarding the ^ . _ _ 

rest; so that, when we seem to find anything manifestly absurd Eff^tZf^^ 
or perverse, it becomes us to lean to the belief that it could not be charge without 
intended ; and so incline to the rejection of it, if an honest dealing a4*«'»«»<w«» 
with language permits this to be done. The doctrine which I 
oppose leaves the interest of creditors to the mere sport of chance. 
These are among its effects : suppose an assignee to complete a 
sale of property, and a dividend to be made, the insolvent still 
remains in custody, the creditors will profit by the payment ; but 
« suppose the purchase-money to come into court only the day before 
he leaves the prison : the creditors will get nothing. Such is its 
precarious influence on the destiny of proceeds. Now mark its 
influence on the sale itself. If there is real property, there must 
be a convention of creditors on fourteen days' notice by statutable 
advertisement, to decide the time and place of auction ; and the 
notice of sale must then not be less then thirty days. The auc- 
tioneer is instructed ; and the policy of the law seems to require 
that a sale should be effected. In the case of the obstinate man, 
who files no schedule or refuses to swear to it, shall the disposal 
of property await his pleasure? One is inclined to say — No. 
But if the sale goes forward, who shall undertake for a title ? 
Who shall know whether the insolvent is in prison or out of it 
when the auctioneer's hammer falls? or whether he will stay 
there till the contract is performed? No assignee would be so 
rash as to engage for title, ignorant as he must be, whether the 
vesting order, which constituted his own, may be dead or alive. 
He would be ill-advised so to subject himself to an action. And 
yet, without such assurance of the right to sell, who would be a 
purchaser? Keal property must be sold in six months; and this 
court has power to enlarge the time : a power usefully exercised 
every day. To enlarge the time with so precarious a title will 
hardly be desired. Creditors will prefer any sacrifice to a total 
loss ; and delay, however wise for general reasons, will but increase 
the probability that they will have no land to sell. To those who 
will sift the statute throughout further comments will probably 
arise to expose the perverse effects of the proposition which has 
been discussed ; and to assure us that the Legislature did not in- 
tend to construct a system of law affected with such deformi- 
ties. Lastly, let me say that the impressions which I have thus 
received as to the intention of the Legislature are not discouraged, 
w^hen I observe the terms in which a learned judge appears to 
have given his acquiescence to the recent decision — an acquiescence 
as appears to me, approaching to dissent. The general tenor of 
the judgments, is, that it seems that property is to revest, and that 
policy and the proviso furnish inference that it revests. In the 
judgment of one for whom I have the truest and heaitiest respect, 

M M 
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Re Hbnrt I seem to read that it does not revest. It is reported thus : — " The 
Collins 44^^}^ section provides, not that the|vesting order shall be void, because 
then the assignee would be liable to an action for everything done 



1861. under it, but that no action shall be brought," &c. These words 
VestitMorder— do uot import that the vesting order was intended to be annulled. 
Effect of die- They givc a reason why it is not to be annulled, namely, that the 
charge witkoiu assigucc would be Unprotected. That reason may be an insuffi- 
adjudtcatUm. ^^^^ ^^^^ ^^^ ^^ j think it is. The danger to an assignee could 
not dissuade the Legislature from annulling the vesting order; 
for in that instance where it is their unquestionable intention to 
restore the debtor's property, I mean when petition is dismissed, 
the act does expressly annul the vesting order, and, nevertheless, 
does protect the assignee. But if the reason so expressed is in- 
sufficient, and the judicial opinion thereby wants its accustomed 
strength, this is to me encouragement to resist the decision ; for 
what can have led that powerful legal mind to so unsatisfactory a 
resource, but an unwillingness to rest the important act of annulling 
title upon the feeble ground of the 44th sectiop ? There is the 
plainest intimation that the Legislature abstained from annulling it, 
and was satisfied with providing that no action should be brought, 
except for property detained after the order of the court to restore it. 
"It seems, therefore,'' says the learned judge, "that the court 
ought to make such order." We can indeed make such order, and 
without regard of the 44th section. We do so constantly ; but 
then we also do the act which annuls title in one and revives it in 
another. Even if there were words, which there are not, enjoining 
us to make such order, it would be a lame business to order deli- 
very if we cannot impart title. In a matter of cash or furniture, 
a man perhaps might say, *^ An order for delivery made hj the 
Insolvent Court is quite enough, without mentioning title." Truly 
the committing for non-delivery would be an effective process 
towards possession. But there are many interests vested every 
day in assignees, reversionary, contingent, and other, the re- 
enjoyment of which the Legislature would hardly propose to 
secure to the recipient by an " order for delivery." And yet an 
order for delivery is the utmost aid which could be claimed of the 
court under this proviso ; and that only by inference drawn from 
a prohibitory enactment. I think that much value is not to be 
placed on an order for delivery without a radical change of title. 
The late decision cannot be construed to stop short of it. That 
was a question of title depending on the avoidance of the vesting 
order. It was nothing else. The insolvent indorsed a bill, which 
he had omitted to hand over to the provisional assignee ; and the 
decision affirmed the title of the indorsee. This decision propounds 
an annulling effect, which will challenge many a tide to land and 
other things, that have in the last thirteen years been taken by 
purchase from assignees after discharge of the debtor without 
adjudication. This decision has the whole effect or none; and 
one who doubts the annulling of the vesting order must question 
the decision altogether. Such, and so fortified, are the arguments 
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which, in my opinion, justly belong to the ground on which the lu Hembt 
new law haa been rested, the intention of the Legislature. It Coluns 

seems incredible that, in providing for the amount of property J 

which the creditors should have in the event of a man going out I85i. 
of custody without adjudication, .the Legislature intended that by vesti^order-^ 
that event they should lose their right to property altoffether ; Effect o/du- 
and equally incredible that they would lay down instructions by charge wUhout 
which dividend should be made in that event, if they intended "4**^*^'*^- 
that there should never be any estate to divide. I cannot think 
that, after providing a clear and unequivocal form of words for 
affirming and enforcing a particular object, they would desert 
every word of that form, in the chance that the public might 
understand the same thing through phases which affirm nothing at 
all. I cannot think that they would in terms assign a grave duty 
to the justice and wisdom of the court, and yet intend it to be 
performed at the pleasure of parties interested. Nor can I, only 
from the loose unsupported words which are found in the beginning 
of the 44th section, believe that the Legislature could intend 
a thing not only useless but absurd, and not only absurd but inju- 
rious. It has been my duty to criticise a sentence which is a 
blemish to the work it belongs to. But in so doing I have best 
shown my respect for an act of the Legislature. So great are the 
inconsistencies, the perplexities, the public detriment, for which 
the statute becomes responsible when it is attempted to foster that 
sentence, that we best uphold the intentions of the Legislature 
as sound and wise, if we treat that small part as an unmeaning 
accident I am sorry to have detained you so long. My apology 
is in the vast importance of the subject, and still more in the rank 
and weight of those from whose opinions I dissent. Let the vesting 
order be annulled. I will frame the requisite instructions. 
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COURT OF QUEEN'S BENCH. 
HUary Term, 1852. 

Hall i;. Dyson. 

Agreement — Illegal consideration — Opposition to discharge of insolvent. 

A contract whereby the friend of an insolvent promises to pay a creditor 
a sum of money in consideration of the creditor's offering no opposition 
to the discharge of the insolvent is founded on an illegal consideration^ 
and is against the policy of the Insolvent Act, and therefore void* 

ASSUMPSIT. The declaration stated that before and at the 
time, &c.^ one D. Bryan was indebted to the plaintiff in a 
large sum of money exceeaing 50/., to wit, &c., and was a prisoner 
for debt in actual custody, and had petitioned the Court for Relief 
of Insolvent Debtors for his discharge from custody, according to 
the provisions of the statutes then in force for the relief of insol- 
vent debtors in England, whereupon such proceedings had been 
duly had in the said court, in the matter of the said petition, that 
the said petition was duly referred and transmitted to the County 
Court of Yorkshire for the hearing thereof; and the said applica- 
tion of the said D. Bryan for his discharge from custody as afore- 
said was pending as aforesaid, and undetermined before and at the 
time of the making of the undertaking and promise of the defendant 
thereinafter mentioned : that the plaintiff had before then threat- 
ened to oppose, and was then about to oppose the discharge of the 
said D. Bryan upon such application as aforesaid ; and thereupon 
to wit, &c., in consideration that the plaintiff would withdraw his 
opposition to the discharge of the said D. Bryan upon such appli- 
cation as ' aforesaid, the defendant undertook and then promised 
the plaintiff that he, the defendant, would {)ay the sum of 50/. to 
the plaintiff through his agent, A. W., on the 31st of May, 1851. 
That after the making of the said undertaking and promise of the 
defendant, to wit, on &c., the said application of the said D. Bryan 
for his discharge from custody as aforesaid was duly heard and 
determined by the judge of the aforesaid County Court. That 
the plaintiff, confiding in the said undertaking and promise of the 
defendant, did, from and after the time of the malang of the said 
undertaking and promise hitherto, altogether cease and withdraw 
his opposition to the discharge of the said D. Bryan upon such 
application as aforesaid ; and that he, the plaintiff, did not in any 
manner, at any time after the making of the said undertaking and 
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promise of the defendant oppose, or attempt to oppose, the said Hall 
application for such discharge as aforesaid. And that the time for d^^j^ 

opposing the said discharge elapsed long before the commencement ' 

of this suit, to wit, when the said application was heard and deter- 1852. 
mined as aforesaid, of all which premises the defendant afterwards, ^^«^^j^_ 
to wit, on &c., had notice and well knew. Breach, non-payment withdrawal of 
by the defendant of the said sum of 50/. oppotUion^ 

The defendant pleaded, fourthly, that before and at the time of ^jpj|^!^jj^ 
the making of the said undertaking and promise, as in the declara- 
tion mentioned, to wit, on &c, the said D. Bryan was indebted to 
the plaintiff as in the declaration mentioned, and also to divers 
other persons, to wit, &c, in divers sums of money amounting in 
the whole to a large sum of money, to wit, the sum of 1,000/. 
And that the said undertaking and promise in the declaration was 
made, and his the plaintiff's opposition was withdrawn, as in the 
declaration mentioned, without the leave or licence, privity or 
consent, and in fraud of the said creditors of the said D. Bryan, 
and without the privity or consent of the said judge of the said 
County Court. The replication traversed the plea, and issue was 
taken thereon. 

At the trial before Maule, J., at the summer assizes, 1851, for 
the county of Northampton, it appeared that Bryan was a prisoner 
for debt in York Castle, and that he presented his petition for 
discharge under the Insolvent Debtors' Act, as alleged in the 
declaration. The petition was appointed for hearing on the 26th 
of May, and the plaintiff, as one of the creditors, had given notice 
of his intention to oppose the discharge of the insolvent at his 
hearing in the County Court, and appeared to oppose him ; that 
an adjournment took place to a future day, before the arrival of 
which the plaintiff agreed to withdraw from his opposition upbn 
the defendant's executing the following memorandum : 

** In consideration of Matthew Hall (the plaintiff) withdrawing 
the opposition in the case Matthew feryan, now a prisoner in 
York Castle, I, Henry William Dyson (the defendant) hereby 
undertake to pay Matthew Hall 50/., to be paid on Saturday next. 

" H. W. Dyson." 

The plaintiff accordingly withdrew his opposition, and Bryan 
obtained his discharge. The learned judge directed a verdict for 
the plaintiff, but reserved to the defendant leave to move to enter 
the verdict for himself. A rule having been obtained accordingly 
for that purpose, or to arrest the judgment, 

Humfrey and Sir E. Wilmot now showed cause. — This case is 
distinguishable from Murray v. Reeve (8 B. & C. 421), which is 
relied upon by the defendant. There the creditor was to receive 
a payment out of the insolvent's estate, and the other creditors 
were thereby damnified : what is said in that case with respect to 
creditors being deprived of the power of opposing is not appli- 
cable to this case, since according to the practice of the courts, any 
creditor may avail himself of the notice given by another. Here the 
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Hall whole estate and eupervision of the estate is left as it was, and the 
j^' plaintiff bargains for the receipt of a sum of money which could 

* never come to the creditors of the insolvent at all. The pliuntiff 

1852. was not bound to oppose the insolvent ; the other creditors could 

■ not compel him to do so, and there is no offence in his declining 

jvw^rawal o/*^ ^^ ^^^^ which he is not bound to do. His declining further 

opposUion— opposition from pecuniary motives does not make it any more 

^^^Jl^^ illegal: {Simpson v. Lord Howden, 9 CI. & Fin. 61 ; 10 A. & E. 

793.) Gould V. JfiUiams (4 Dowl. P. C. 91) cannot be supported; 

but Taylor v. Wilson (5 Ex. 251) is a strong authority for the 

plaintiff. They referred also to stat. 1 & 2 Vict. c. 110, s. 72, and 

to Jones V. Waite (5 Bing. N. C. 341.) 

Miller^ Serjt., and Hayes^ in support of the rule. — This agree- 
ment is void, not by any express statutable provision as was con- 
tended for in Taylor v. Wilson^ but as being against the general 
policy of the acts for the relief of insolvent debtors. The with- 
drawal of the opposition under these circumstances was a fraud 
upon the other creditors, and was illegal: {Nerot v. WaUacey 3 
T. K. 17; Kaye v. Bolton, 6 T. R. 134; Murray v. Reeves, 8 
B. & C. 421.) (They were stopped by the court.) 

Lord Campbell, C. J. — This rule must be absolute. The 
plaintiff may have withdrawn from his opposition without breach 
of any legal or moral obligation. But it is an illegal thing to 
contract to withdraw from such opposition for a money price. The 
case of Simpson v. Lord Howden was well decided, for there no 
other person except Lord Howden was interested or could be 
concerned in the arrangement between him and the projectors of 
the railway. That is not so here. The insolvent is opposed by 
the plaintiff: steps have been taken to render that opposition 
effectual, and then the plaintiff agrees to be bought off, and upon 
a promise of a certain sum of money withdraws his opposition. 
There may be no le^^ obligation upon him to persist; but 
there is a moral obligation, because he has led the other creditors 
to suppose that the case will be fully investigated before the 
proper tribunal. Justice is disappointed, and a judgment given 
without investigation. Upon general reasoning, and the express 
authority of Gould v. Williams, the promise now sought to be 
enforced is founded upon an illegal consideration, and is there- 
fore void. In Murray v. Reeves, the only illegality was the 
agreement to withdraw from opposition, because the money to 
be paid out of the estate was only to be paid to the creditor as 
assignee, and the reasoning of the court there applies to this case. 
Taylor v. Wilson has no application. The only question there 
was upon the infraction of a special clause in a statute, the point 
of the contract being contrary to common law, was not and could 
not have been made. 

Patteson, J. — Here the action is between the immediate par- 
ties to the agreement, which distinguishes this case from Taylor v. 
Wilson, which was an action upon a bill by an innocent indorsee. 
This is clearly an illegal agreement, and falls within the principle of 
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Gould V. Williams f in which decision I fully concur. Not only is the Hall 
plaintiff, by the agreement, to receive something to which he is not ^' 

entitled, but there is also a fraud committed upon the other ere- ' 

ditors, because a full and proper disclosure of the insolvent's estate 1852. 
and conduct by a hostile examination is thereby hindered. It is "^^ 

shown by his declaration, that the consideration for the promise w^^wal of 
was the withdrawal of an opposition which the plaintiff was about opposUionr— 
to offer. But I go further, if money be promised to a creditor at ^^^^ion. 
all to induce him not to oppose, the promise is void. A creditor 
is not bound to oppose, but if he has the means of doing so, and 
take money to forbear, that is illegal. It is against the policy of 
the Insolvency Statutes, and in fraud of the other creditors. 

Coleridge, J. — This case seems to me to be decided by the 
reasoning and principles applied by the court in Murray v. Reeves, 
The act of the plaintiff was wrongful, contrary to the policy of 
the law, and against the interest of all the othev creditors, inas- 
much as it might lead to their not having the full benefit of the 
insolvent's property. It may have been a duty of imperfect obli- 
gation upon the plaintiff to oppose the insolvent, but he cannot 
make that breach of duty the foundation of a contract enforceable 
in a court of law. 

Rule absolute, (a) 



INSOLVENT COURT. 
February 11, 1852. 

(Before the Chief Commissioner.) 

Re George William Dtson. 

Taxation of assignees' costs — Right of insolvent to be present. 

Held that the insolvent or his attorney has a right to be present at the 
taxation of the assignees* bills of costs, 

THE insolvent filed his schedule on the 1 9th of February, 1850. 
His debts amounted to 39,000/. A. Matheson and James 
Markesell, creditors of the insolvent, were appointed assignees. 
In August, 1850, a portion of the insolvent's estate was sold for 
22,000/. of which sum upwards of 15,000/. (being the balance of 

(a) '^ghtnum, J., wai sitting at Kin Priiu in London. 
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Re Georob the sum of 22,000/., after deducting the amount of the debt due 
>^LLiAM by the insolvent to the vendor of the estate, and 1,500Z. retained 

* by the assignees for costs) was paid into court. In July, 1850, 

1852. after the retaining of this 1,5002. by the assignees for their costs, 

— r - no bill of costs of the assignees' attorney had been delivered into 

os^r^eePcMti <^onrt or taxed, and an appointment was obtained from Mr. Richards, 

—Right of Ml- the Taxing Master of the court, for the taxation of Mr. Faxon's 

toiffeni to be costs, but be refused to leave his costs to be taxed. 

^^''^'^ Dowse then obtained a rule on the 23rd of December for the 

insolvent, and George Henry Taylor his attorney, to be present at 

the taxation of the assignees' costs, and at the meeting for the 

audit of the assignees' accounts and proof of debts. 

January 13, 1852. — Sargood obtained an order nisi to dis- 
charge that rule. 

February 11. — Dowse showed cause, and that rule was dis- 
charged ; the following judgment being delivered by the court : 

The Chief Commissioner said: — It appears from the pro- 
ceedings filed in this court that in December an order was made 
upon the application of the insolvent, and upon reading the affidavit 
of G. H. Taylor, that the said G. H. Taylor should be permitted 
to attend the taxation of the costs of the assignees of the said 
insolvent, and also meetings for auditing the accounts, and for 
proof of debts. The rule does not express on whose behalf 
Mr. Taylor was to attend, but as the order was made on behalf of 
the insolvent, it is to be presumed that it was for him. It has 
always been the practice of the court to direct that an insolvent, 
if he asked it, should be entitled to have notice of the taxation of 
the assignees' costs, and I do not consider that the fact of the 
insolvent having no interest in the surplus of the estate should 
deprive him of that right. He must always have an interest in 
seeing that his estate is divided among his creditors, and in seeing 
also that no improper charge is allowed, whereby the estate to be 
divided shall be diminished. Moreover he may be enabled to give 
such information to the Taxing Master as may materially assist 
him in that proceeding. For these reasons I consider the insolvent 
in this iqstance is entitled to have notice of the taxation of the 
assignees' costs, and presuming Mr. Taylor to be his attorney, he 
must be allowed to attend the taxation, and the rule to the con- 
trary of the 13th of January must be discharged. The proper 
person to object to the order was the assignee, and not Mr. Cook, 
a creditor, and the court looked to the assignee for the full and 
proper discbarge of the responsibilites he had incurred. One of 
those responsibilities and the most important is, that of filing an 
account, and this be has not done. An account has been filed but 
not by the assignee himself — only by the clerk of the assignees' 
attorney. Consequently the result is that no proceeding can be 
taken to audit the accounts, and the proof of debts, and tne decla- 
ration of a dividend, are all delayed. The result is, that I am of 
opinion that the insolvent has a right to be present at the taxation 
of the assignees' costs at his .own cost, according to the common 



INSOLVENT CASES. 289 

and ordinary practice of the court Mr. Cook has also a right to Ba Geoboi 

be present at the tafation of the assignees' costs, and his own costs Wiluah 

as a matter of continuous and uniform practice of the court as he ^^^r. 

is a creditor now in the schedule ; and, if he were not, the court I852. 

would, perhaps, have considered him entitled to be present, because — r 

he has an interest in the si^rplus estate. The rule, therefore, will ^^^ 

be dischaiged. -^ Right of 

Insohentiobe 
prtsenL 



INSOLVENT COURT. 

February 21, 1852. 
(Before Mr. Commissioner Phillips.) 
Be Fredebick Wabd. 

Appoimment of assignees. 
Assignees may he appointed before the hearing and theJUing of a schedule. 

DOWSE applied for the appointment of Moss Frankford, 
the detainmg creditor of the insolvent, as assignee of the 
estate and effects of the insolvent under the following circum- 
stances : — The insolvent filed his petition on the 27th of January, 
1852, but he had not filed a schedule. It appeared that his 
father had lately died, and that his sister had been appointed 
executor, and it was believed that a negotiation between the insol- 
vent and his sister was in progress, for the purpose of selling his 
interest to the sister, greatly for her benefit, and to the probable 
injury of the creditors. 

Mr. Commissioner Phillips said he should have very littie 
hesitation in appointing an assignee in a case where the insolvent 
refused to file a schedule, as he could only refuse to do so for 
some fraudulent or collusive purpose. He should therefore make 
the appointment. 

Application granted. 
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INSOLVENT COURT. 
(Before Mr. Commissioneb Law.) 

January 8, 1851. 

iH^RlCHABD HeNBT ToL80N« 

CredUorif petiHon — Refusal to file schedule — SeiHng aside half-pay — 

1^2 J^tc. 110. «.56. 

Upon the refusal of an insolvent to file a schedule upon the presentation 
of a creditof^s petition^ the courts notwithstanding^ may proceed to set 
aside a pardon of half pay for the benefit of his creditors, 

THIS insolvent held the brevet rank of major in the army 
and was in the receipt of the half^^aj of an officer of that 
i^ank. He was arrested on the 7th of iJecember^ 1832, and com- 
mitted on the Slst of December^ in the same year. A creditor's 
petition was filed on the 27th of February^ 1849, and a vesting 
order made upon it, dated February 28th, 1849. He had, however, 
refused to file a schedule. The case was before the court upon a 
former day, when, upon application to that effect, the court granted 
further time. 

Coohe^ for the creditors, now renewed his application that 50/. per 
annum of the insolvent's half-pay might be set aside for the benefit 
of the creditors. Mr. Tolson had not told them what he had 
received in the prison, and there was a probability that he was 
receiving a great deal more than his half-pay of 127/. per annum. 
As this genUeman appeared very obstinate, the only way to affect 
him was to make this rule absolute. 

Sturgeon showed cause against the rule upon various grounds. 

Mr. Commissioner Law. — An application was made in March 
by this insolvent for time to file his schedule. On the 25th of 
April he asked time a^ain, and from the state of his health, and 
the alleged difficulty ot his accounts, he wanted and obtained more 
time. The case now came again before the court, and although the 
insolvent had been seventeen years in custody, this was the first 
time that this court had any power of acting at all. The case now 
came before the court in the shape of an application to which I 
am disposed to accede. There is a certainty that by following this 
course it cannot do any harm, which might follow if this rule 
were pledged to last any certain period ; but it is not, and if I 
grant it to-day I may revoke it to-morrow. It is a matter 
of pure discretion. Tne insolvent gave no information of his 




N 



INSOLVENT CASES. 291 

affairs. This is an application by one of a great many creditors Re Bicbard 
that a certain portion of his half- pay should be set aside for their Hewby 

benefit. Upon the last occasion it was said that a schedule would 

be filed ; to-day there was not a word said about it, therefore the 1852. 
court is set at defiance, and, the probability is, misled formerly : 7 
by misrepresentation. He kept the court in ignorance of every- Uon—Refitw^ 
thing ; he would tell them nothing. The rule must be made tofiUscheduU-^ 
absolute ; there would -be no harm done if the insolvent was dis- ^^^f '*'** 
posed to file a schedule. There is a particular form of reference "^*' 

to the War-office, and if it took effect, his half-pay could not be 
taken till the next quarter ; therefore the insolvent, by filing his 
schedule, could compel the court to review its decision. The court 
will then have certain information of the insolvent's income, pro- 
perty, debts, and expenses; therefore, knowing that it cannot 
injure him, and that there is a prospect of its benefiting him, I 
shall grant the application. 

Cooke said that this gentleman had remained twelve years in 
custody upon detainers amounting only to 245Z. It was really 
quite painful to think that a gentleman would devote himself for 
the remainder of his life to a prison under such circumstances. 

Sturgeon said, the real estates to which he had expectations of 
succeeding amounted to 25,000/. per annum, and he did not wish to 
pass through the court. 

Rule absolute. 

The CouBT declined to allow costs at present, but observed, it 
might be a very fit case for an assignee. 

Note. — This insolvent subsequently filed a schedule, which was 
finally adjudicated upon on the 1 2th April, when the insolvent 
was discharged. No portion of his half-pay appears to have been 
appropriated to creditors. 
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INSOLVENT COURT. 

(Before Mr. CommiSsiokeb Law.) 

August 18, 1851. 

lie William Mingaye. 

CredUor*8 petUionr^Refusal to come up for hearing'-- Setting aside hatf- 

pay— 1 ^ 2 Vict c. 1 10, s. S^. 

Upon refusal to come up for a hearing^ the court may deal with the 
insolvents half 'pay for ike benefit of creditors. 

THIS insolvent was a post-captain in Her Majesty's navy, in 
the receipt of half-pay at the rate of 14«. Qd. per day. It 
appeared that Ann Harrison^ executrix of Horatio Harrison, de- 
ceased, had obtained judgment against him for about 70/. She had 
filed a creditor's petition on the 24th December, 1850, upon which 
a vesting order was made the day following. The insolvent had 
filed a schedule on the 7th June, 1851, but refused to come up for 
a hearing, which had been fixed for the 1st July. His debts 
amounted to about 1,125^ 

Parnell now applied for a rule to show cause why a portion of the 
insolvent's pay should not be set apart pursuant to the provisions 
of the 1 & 2 Vict c 110, s. 56? 

Mr. Commissioner Law granted the application. 

The CouBT fixed a day for the return of the rule, so as to give 
the insolvent an opportunity of coming up for a hearing in the in- 
terval, or on that day, if he chose. 

Rule nisi. 
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INSOLVENT COURT. 

September 16, 1851. 
(Before the Chief Commissioiteb.) 

PBOTECTION CASE. 

Re Joseph Bell. 

Discharge ad interim — 7 i' 8 Vict c, 96, «. 6. — Attachment from the 
Court of Chancery for the nonpayme$U of money as ordered by the 
'Court, 

A petitioner who is in custody^ and applies for his discharge ad interim^ 
under the 7 4r S Vict, c. 96, s, 6, vnll not be discharged unless he is 
^^ a prisoner in execution upon a judgment obtained in an action for 
the recovery of a debt,** 

THIS insolyent applied for his discharge under the 7 & 8 Vict, 
c. 96, 8. 6. 

Coohe supported. 

Dowse exposed the application, and drew the attention of the 
court to the words of the statute : — ^' And be it declared and 
enacted that any prisoner in execution upon any judgment obtained in 
any action for the recovery of any debty ^c. • . • to whom an 
interim order of protection shall have been given, shall not only 
be protected from process as provided hj the said recited act, but 
also £rom being detained in prison in execution upon any judgment 
obtained in any action for the recovery of any debt mentioned in his 
schedule, and if any such petitioner, being a prisoner in execution, 
shall be detained in prison in execution upon any such judgment, 
it shall be lawful for the commissioner to order any officer who 
shall have such prisoner in custody by virtue of such execution to 
discharge him,** &c. This insolvent was a shareholder in a joint- 
stock banking company ; and^ upon the winding up of its affairs 
in the Court of Chancery, it was found by Master Farrer, to whom 
the matter was referred, that Joseph Bell was a debtor to the concern 
to the amount of 1,027/. and an order was consequently made upon 
him to pay that sum into court ; but that not being done, an attach* 
ment was issued from the Court of Chancery for the nonpayment 
of this sum, under which the insolvent was taken and now detained 
in custody under that attachment It was clear that no descrip- 
tion of persons could be discharged except those specified in the act 
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He JosBPH of Parliament. The printed notice of these applications, which 
^]^ were usually forwarded to the detaining creditors, and which was 
1851. in accordance with the language of the statute, had in this instance 
— been altered, and the printed words, *^ being a prisoner in execution 
2^2^^*^ upon a judgment obtained in an action for the recovery of a debt'' 
intenm. werc strucK out, and written words inserted, *' being a prisoner 
under an attachment from the Court of Chancery for the nonpay- 
ment of a certain sum of money," &c This alteration was made 
by the officer of the court, to make it suit the fact which entirely 
excluded the petitioner from the class of persons mentioned in 
the statute. He was, therefore, clearly not entitled to have this 
application granted. 

Coohe^ for the insolvent, said : — Certainlv the words of the act 
were as mentioned, but tl^ question was whether, in the equitable 
jurisdiction of the court, thev would not extend the construction of 
those words to all orders ancl decrees in the nature of executions 
upon judgments for debt The 1 & 2 Vict, c 110, s. 18, enacted, 
that £dl decrees and orders of Courts of Equity whereby any sum 
of money shall be payable to any person shall have the effect of 
judgments in the Superior Courts of Common Law, and the per- 
sons to whom such moneys shall be payable, shall be deemed 
judgment creditors within the meaning of the act. By this section 
this order for the payment of monev by the Court of Chancery 
was made equivalent to, and had the effect of, a judgment of a 
Court of Common Law. He therefore submitted that this peti- 
tioner was equitably within the language of this act of Fariiament 
The Chief Commissioner. — Had it been so intended, it might 
have been inserted in this act of Parliament. But it is not. Here 
is the Protection Act, and here is the rule founded upon it The 
form, as printed, was in accordance with the rule and the statute, 
but it nas been altered to suit the fact, and was now not in 
accordance with either. It has been argued that it was intended 
that these orders of the Court of Chancery should have the effect 
of judgments of Courts of Common Law. That might be so for 
the purposes of that portion of that statute (\ & 2 Yict c. 110), 
which was for extending the remedies of creditors against the pro- 
perty of debtors. To use the language of the secticm (s. 18), those 
who had orders fmd decrees of the Court of Chancery for the 
payment of monej to them " shall be deemed judgment creditors 
within the meaning of this act" That clause is not, however, 
applicable to the purposes and objects of tins act The application 
must, therefore, be refused. 

Cooke applied for Bh<»i; notice to creditors of the first examinaticm. 

laterim order grantedy but no discharge to issne. 
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INSOLVENT COUET. 

September 16, 1851. 

(Before the Chief Commissioker.) 

Re Geobge Newman. 

PeHHon under S^6 Vict. c. 116, and 7^8 Vict. c. 9S^Petiikm under 

\Sf2 Vict, c. 110 — Collateral proceeding. 

An insolvent filed a petition under the Protection Acts^ but did not come 

up for his first examination. 
Held, that as the petition, under the 5 S^ 6 Vict. c. 116, and 7^8 Vtct. 

c, 96, had not been dismissed, a petition subsequently filed under the 

I & 2 Vict. c. 110, could not be sustained. 

THIS insolvent came up for hearing. He had formerly petitioned 
under the Protection Acts, but he did not appear for Ins 
first examination, expecting to be taken in execution, as there was 
an execution out against lum. 

Coohe, for the opposing creditor, objected that, as the insolvent 
had petitioned under the Protection Acts, he ought to have con* 
tinued that proceeding, or applied to have the petition dismissed 
before petitioning under the 1 & 2 Vict, c 110; as he had not 
applied for leave to file this petition, it ought to be dismissed. 

Sargoody for the insolvent, said he was afraid that the two 
petitions could not stand together. 
The Chief Commissioneb dismissed the petition. 

Petition dismissed. 



296 msoLVENT gases. 



INSOLVENT COURT. 

September 16, 185L 

(Before the Chief Comhissioneb.) 

Be Jows HOWABD. 

Damages in an acHonfor seduetUm — Practice — Adjudieation, 

The courtf in draping the discharge of an insolvent in custody for 
damages in an actUmfor seduction^ will be guided solely by the amount 
efihe damages and the situation in life of the parties. Circumstances of 
aggravation or extenuation are for the consideration of the Jury at 
^ trial 

THIS insolvent came up for hearing, and was opposed by Dowse, 
for the detaining creditor. 
Cooke, supported the insolvent. 

It appeared that in July a writ was issued by the detaining and 
opposing creditor, in an action for the seduction of his daughter. 
The action was tried on the 4th November, before Piatt, B., at 
Westminster, when the jury gave a verdict of 2007. damages agamst 
the defendant, the insolvent. The situation in life of the plaintiff 
was a brick-burner on the Great Northern Bail way, which was not 
then completed. The insolvent was also in the same business. 
' Dowse proposed to ask the witness what was the age of the 
plaintiff's daughter? 
Cooke objected. 

Insolvent examined by Cooke. — His counsel, Mr. Seijt. Wilkins^ 
called no witnesses at the triaL He had witnesses to cjeJI. 

Cooke intimated that if the court desired it, he would call those 
witnesses now. 

The Chief Commissioner. — It would be going in the teeth of 
all the decisions of this court if such a course were permitted. 

Cooke said that he knew the practice, but would rather that the 
insolvent should hear it from the court itself. 

The Chief Commissioneb. — This court is guided by the amount 
of damages alone in connexion with the situation in life of the parties. 
Circumstances of extenuation or aggravation are for the consideration 
of the jury at the trial. My learned brother, Mr. Law, and the 
Commissioners, have laid down that rule years ago. If there was a 
verdict by surprise, &c., the defendant might have applied for a 
new trial. There stands the verdict, and by its amount the court is 
guided in delaying the insolvent's discharge. 
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Coohe was quite aware that the court was bound by the verdict, Re John 
and that they could not inquire what the character or conduct of Howard. 
the young woman might be. \%^. 

The Chief Commissioner said that this was one of those — - 
cases expressly provided for and set out as a ground of delay in ^T**^^*" 
the discharge under the 77th section of this act, where a variety o{ j^djudicaflm- 
cases had been stated, descriptive of the different kinds of improper Practice. 
conduct for which insolvents may be remanded, confining the 
period of prolonging the imprisonment to two years. Now that 
court had again and again declined to try these cases over again. 
It had been submitted to a jury, and he must suppose that every- 
thing necessary had been submitted to the jury. He could not 
understand this sort of excuse, that witnesses had not been called. 
Very likely the defendant's own counsel thought it was the best 
course to follow. All that they could do was to have regard to 
the amount of the damages, and the situation in life of the parties 
before the court, because what would be heavy in one situation of 
life might be extremely light in another. These parties were in 
a very humble sphere of life, and 200/. damages was therefore no 
inconsiderable sum ; and it is manifest the jury did not consider 
it a slight case of the sort. It was moreover extremely likely 
that the jury took into consideration the fact of this plaintiff 
being a married man, and therefore incapable of making the only 
reparation in his power. He, therefore, acting upon the principles 
to which he had adverted, namely, the amount pf the damages and 
the situation in life of the parties, his adjudication was, that the 
insolvent be declared entitled to the benefit of the act except as to 
the suit of this creditor, at whose suit he would be discharged when 
he should have been in custody for a period of ten calendar months 
from the date of his vesting order. 

Remanded for ten calendar months. 
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INSOLVENT COURT. 
September 16, 1851. 
/Z^ James Fisheb. 

\ Sf2 Vict c. 110 — Allowance of costs of opposition. 

The allowance of costs of opposition in individual cases of opposition, 
under the \ ^ 2 Vict c. 110, is the exception and not the general 
rule of practice, 

THIS iDsolveot had been heard before Mr. Commissioner Law, 
and opposed by Cooke for a creditor. The learned counsel 
again appeared to ask for judgment. 

The Court remanded the insolvent for six calendar months, 
under the discretionary clause (s. 76.) 

Cooke applied for the costs of opposition. 

The Chief Commissioner would allow the costs of opposition 
in this case, but he wished it to be understood that the allowance 
of the costs of opposition in individual cases of opposition, under 
the 1 & 2 Vict. c. 110; was the exception, and not the general rule of 
practice. Costs allowed. 



INSOLVENT COURT. 

September 16, 1851. 
Re Benjamin Hope. 

Bail — Amendirtg description of 

Where the residence of a surety is misstated in hisaffidavity the court will 
not allow it to be amended, and the bail will not be accepted, 

THIS insolvent applied to be admitted to bail, and tendered 
sureties for his appearance at the hearing. It transpired upon 
the examination of one of the proposed bail by the attorney of the 
detaining creditor, that his son was really the landlord of the house 
in which he resided generally, and which was given in the affidavit 
of bail as his residence, but that he had advanced the money to 
him to take the business which he carried on there, and paid all 
necessary expenses of rent and taxes, which the son was unable to 
pay. He himself also carried on the business of a manufacturer 
there, and had property elsewhere. 
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Cooke having leen heard for the insolvent, Re Benjamih 

The Court rejected the bail. ^^p*=- 

The bail said he had a residence in Market-street, and if the ism. 

description was incorrect it was an error of the attorney. 

Cooke applied to amend the description, by substituting Market- , ^^nending 

street. TdiT 
The Chief Commissioner refused the application. 



LORD CHANCELLOR'S COURT. 

March 3, 1852. 
(Before Lord St. Leonard's, L. C.) 
Spoon ER v. Payne. 

Insolvent-^Assignee — What property passes to — Compeiisation to Com- 
missioner of Bankrupts— Jurisdiction — 1 Sf 2 Vict, c, 110, *. 5^^ 
considered. 

The annuity awarded as a compensation to a Commissioner of Bank- 
ruptSy whose duties were abolished by the S ^ 6 Vict, c. 122, passes to , 
his assignee on his insolvency, and is not within the excepted cases 
mentioned in\ ^ 2 Vict, c, 110, s, 56. 

Where such an officer^ having become insolvent, rejvsed to make the affi' 
davit {required by the order for the payment of the annuity) that he has 
not held and does not hold any office of emolument, j-c, the Court 
allowed other evidence to be given of thai fact, to enable the assignee 
to receive the annuity. 

Such an officer is not in the service of Her Majesty, within the meaning 
of the 56th section of the 1^2 Vict, c, 110. 

THIS was an appeal from the decree of the Vice-Chancellor 
Knight Bruce. The facts were these : — At the time of the 
passing of the 5 & 6 Vict. c. 122, the defendant, Charles Henry 
±*ayne, was a Commissioner of Bankrupts for the county and 
district of Bristol, and he had been such a commissioner for several 
years, and was one of the commissioners under the 1 & 2 Will. 4, 
c. 56, By the 58th section of the statute 5 & 6 Vict. c. 122, the 
Lords Commissioners of the Treasury were empowered to award 
to Commissioners of Bankrupts whose duties were abolished by 
that act, compensation by way of annuity, and specify the amount 
to the Lord Chancellor, who should thereupon have power to order 
the amount to be paid out of the Secretary of Bankrupts' Com- 

o o 2 
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Spooner peneation Account, and the same should " be payable and paid 
^' accordingly to such respective persons, without any deductions 

^^' whatsoever," subject to the proviso that such annuity should not 
1852. be paid at any time to any commissioner who, at any time after 
— ' the commencement of the act, should be appointed to hold any 
Aldgnel— public officc or employment of an annual value greater than the 
What iHi,<se8 to annuity to be so certified as payable to him, so long as any such 
—Annuity to office or employment should be so held. Under a certificate made 
Commkswner. ^^ pursuance of the act, the defendant was awarded an annuity of 
199/. ; and by an order of the Lord Chancellor, dated the 28th of 
February, 1844, such annual sum was ordered to be paid out of 
the Secretary of Bankrupts' Compensation Fund, subject to the 
terms and conditions of the certificate, " and upon proof to the said 
accountant in bankruptcy by the affidavit of the party entitled to 
any such compensation, that he has not held, and does not hold 
any such office or employment, and that he has not been, and is 
not, in the receipt of any such yearly sum of money as in the said 
act and certificate mentioned ;" and his lordship further ordered, 
" that the annual sums aforesaid should be paid on or before the 
12th of November in every year, the first of such payments to 
commence from the 11th of November, 1842." The compensation 
annuity had been regularly paid to the insolvent up to the 12th 
of November, 1846, inclusive. The defendant had not, since the 
said order, held any office, or appointment, so as to lose the said 
annuity ; but on the 26th July, 1847, the defendant, having been 
for more than twenty -one days a prisoner in the Queen's prison in 
the county of Surrey, charged in execution for debt, the Court 
for the Relief of Insolvent Debtors, upon the petition of James 
Spooner, a creditor (the plaintiff) made the usual vesting order 
under the 1 & 2 Vict. c. 110; and in the month of August follow- 
ing, the plaintiff" was appointed sole assignee of his estate. On 
the 12th of November, 1847, another annual payment of 199/. 
became due, and the plaintifif applied to the accountant in bank- 
ruptcy for payment of that amount, and of all future sums to 
become due in respect of the compensation. The accountant 
having refused to make the payment to the plaintiff", he thereupon 
presented his petition in bankruptcy to the Vice Chancellor, who, 
on the ground of having no jurisdiction, dismissed the petition : 
(JEr parte Spooner y 1 De Gex, 575.) 

The present suit was instituted by the assignee against the insol- 
vent and the accountant in bankruptcy, and the bill prayed that 
it might be declared that the annuity of 199/. for the life of the. 
defendant had become and was vested in the plaintiff* as his assignee; 
and that the arrears then due, and all sums to become due m re- 
spect thereof, might be ordered to be paid to the plaintiff^; and 
for an injunction to rcBtrain Payne from receiving, and the ac- 
countant from paying such annuity to any other person than the 
assignee for the time being of his estate and effects. The plaintiff* 
gave notice of motion for an injunction to restrain the defendant 
Payne from receiving the annuity. The defendant demurred to 
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the bill ; and on the hearing of the motion and demurrer hj the Spooneb 
Vice -Chancellor Knight Bruce, his Honour overruled the demurrer, *'• 

expressing the inclination of his opinion to be against the defen- 

dant under the 1 & 2 Vict. c. 110, s. 56; but said, whether the 1852. 
word " pension" were considered in its sense etymologically of " _ 

payment generally, or according to its more common and confined Assignee— 
sense, it might be doubtful whether the annual payment to the What passes to 
defendant Payne was within its meaning. The cause was heard ^^"fjf/^ 
by the Vice-Chancellor Knight Bruce, on the 19th of July, 1849, commUsioner, 
when his Honour was of opinion that the annuity was not ren- 
dered unassignable by the 1 & 2 Vict. c. 110, s. 56, nor did he 
think the case within 4 & 5 Will. 4, c. 24, s. 19, on which the case 
of fVells V. Foster, 8 M. & W. 149, proceeded. But as to the 
interest of the public, which had been argued, his Honour doubted 
whether, as the public paid the retiring pension, it had not an 
interest in its ceasing at an earlier period than the death of the 
annuitant, as one of the modes in which it might cease was by the 
appointment of the annuitant to an office of greater value. To 
be fit to receive such an appointment, he must be a person not 
deprived of the decencies of life, or of the means of appearing 
externally respectable. The public had an interest in continuing 
him in such a position as might enable him to receive an appoint- 
ment, on whicn his pension might cease. His Honour originally 
thought that that was not such an interest as ought to be regarded, 
but subsequent consideration, and the case in the Court of Exche- 
quer, which had been referred to, induced him to view it as entitled 
to more weight. 

On a subsequent day his Honour directed a case to be stated 
for the opinion of the Court of Exchequer, and the following 
questions were submitted : — 

First, whether, upon the construction of the 5 & 6 Vict. c. 122, 
the certificate of the 14th February, 1844, under the hands of the 
Lords of the Treasury ; the order of the Lord Chancellor, dated 
the 28th February, 1844 ; the order of the Court for the Belief 
of Insolvent Debtors appointing a provisional assignee ; and the 
above-mentioned order of the 28th of August, 1847 ; and upon 
the construction of the 1 & 2 Vict. c. 110, s. 56, the defendant 
Payne, notwithstanding his insolvency, was still entitled to the 
annual sum of 199/. awarded to him by the said certificate of the 
14th of February, 1844, for such compensation as was therein 
mentioned. 

And, secondly, whether, upon the construction of the said acts 
of Parliament, under the said certificate and orders, the said James 
Spooner, as assignee of the said insolvent C. H. Payne, became 
entitled to the said annual sum of 199/. so awarded to the said 
insolvent as aforesaid for such compensation as aforesaid. 

The case was argued, and the judges certified. 

First, that the defendant Payne was not still entitled to the said 
annual sum of 199/. 

Secondly, that, under the Insolvent Act, and the proceedings 
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Spooneb had therein, the defendant Payne's right and title to the annuity 

^' vested in the plaintiff as his assignee : {Spooner y. Pat/ney 4 Ex. 138.) 

llff* On the 3ra of July, 1848, the cause came on to be heard on 

1852. further directions on the equity reserved, and on the certificate, 

_ when, by the decree, it was declared that the plaintiff was entitled 

A^gn^-^ to receive the payments then due, and thereafter to accrue due, in 
What pastes to rcspect of the annual sum of 199/. granted by the Lords of the 
^AnnuUy to Treasury to the defendant Payne. Some time after this decree 
Conmluhner. ^^ made, the plaintiff presented a petition to the Lord Chancellor, 
stating that the solicitors of the plaintiff had applied to the defen- 
dant Payne personally, and requested him to make the affidavit 
required, for the purpose of entitling him to the salary according 
to the above-mentioned order of the 28th of February, 1844, and 
to give all other necessary facilities for enabling the plaintiff to 
receive the arrears of the 1 99/. ; that the defendant Payne abso- 
lutely refused to do so, and that the accountant in bankruptcy, 
declined to pay the annuity without the further order of the 
Lord Chancellor dispensing with the affidavit of the defendant 
Payne, required by the order of the 28th of February, 1844, and 
praying that the accountant might be ordered to pay to the plaintiff 
as such assignee as aforesaid, the annual sum of 199/., and all 
arrears thereof, upon proof to such accountant by the affidavit of 
the plaintiff, that according to the best of his knowledge and belief, 
the defendant Payne had not held, and did not hold any such office 
or employment, and that he had not been, and was not in the 
receipt of any such yearly sum of money as in the act and certi- 
ficate mentioned, or upon such other proof thereof as the Lord 
Chancellor should think proper to direct. The Lord Chancellor, 
on the hearing of that petition, considered that he had no juris- 
diction to depart from tne award of the Lords of the Treasury, 
and directed it to stand over in order that the petitioner might 
have an opportunity of presenting a memorial to them if he 
thought fit. Such memorial was, it is understood, presented to the 
Lords of the Treasury, who considered that they had no authority 
to issue any new certificate. From these decrees and orders the 
defendant Payne appealed. 

Daniel and Wright appeared in support of the appeaL 

Bacon and Faber were for the respondent, and the present being 
an appeal from the whole decree, opened the case. 

The cases of Hill v. Paul (8 C. & F. 295, 306) ; Flarty v. 
Odium (3 T.R. 681) ; Lidderdale v. Duke of Montrose {4. T.R. 248) ; 
Stewart v. Tucker (2 Bl. Rep. 1137); and fVelh v. Foster (8 M. 
& W. 149), were cited. 

Baconj in reply. 

The Lord Chancellor. — I am clearly of opinion that the 
appeal in this case cannot be sustained. The case is a very simple 
one. Mr. Payne was a country commissioner in bankruptcy, and 
he became entitled to compensation. That compensation was 
properly vested in him beyond all question, and unless upon some 
special ground, either upon the policy of the law, or upon some 
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condition imported into or implied into the grant, that property Spooher 
would pass under the general provisions of the Insolvent Debtors' *'• 

Act as a part of his general estate ; that is, unless, according to ^^=- 
the section of the act of Parliament which has been referred to, 1852. 

words should be found which should except this property out of _^ 

the general enactment. Now, in the first place, it is quite clear Amn^ 
that this case does not fall within the decision of the case of fVelk What pcuses to 
V. Foster^ because the ground of that decision clearly was, that — ^«»^'<y *^ 
there was a continued right to the service of the person who had cbmmSIwwer. 
the pension assigned to him, and therefore the Crown had a right 
to look to the continuance of the service in the person of the officer 
for the payment of that sum of money which had been awarded 
to him. Nobody can doubt the propriety of that decision, but it 
would be difficult to make the principle apply to this case. The 
Vice-Chancellor thought there were grounds of public policy of a 
somewhat different nature, although rather of the same character, 
viz. : he thought that as this particular compensation was to cease, 
either wholly or pro tanto, according to the amount of the income 
which the officer might in future acquire, that Mr. Payne might 
have an office conferred on him, and therefore the public, who were 
interested that the compensation should cease, had an interest to 
this extent, that his respectability ought to be kept up by means 
of this payment, so as to enable th^ Crown or the Government to 
confer that office upon him. I do not understand that very learned 
judge to have persevered, or rather to have continued to express 
that opinion ; on the contrary, I collect, from what passed after- 
wards, that he withdrew from that opinion, and my own impres- 
sion strongly is, that that cannot be maintained. It does not stand 
upon the same ground, and will not bear, therefore, being placed 
upon the like footing. Now, supposing that to be so, upon the 
general nature of it, then it is said it is impossible it should be 
assignable, or become property, because it has not the incidents of 
property. Now, let us see how that is with regard to Mr. Payne 
himself. It is said that till the year has expired, and he makes an 
affidavit, that he has not an office, and has not acquired another 
office, the money never becomes payable, and it is only payable 
when he has made the affidavit, consequently it is argued, and 
very well argued, that in that case there is no human mode of com- 
pelling the affidavit to be made, and, consequently, no property 
vested; but, from the moment when this grant was made, this was 
property existing in Mr. Payne, to which he or his representative 
is or will be entitled ; and although, in order to show that he has 
not forfeited, or lost, or been compensated for the amount which is 
thus payable to him, he is to swear that he has not received from 
the Crown or the Government certain other payments, that is 
simply to verify the fact that the case has not occurred which is 
provided for by the condition annexed to the grant ; it is necessary 
that that fact should be proved, and if he dies without proving it, 
the fact will be proved by some other evidence. Suppose he were 
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Spoonkr to die when there was a half-year's compensation due to him, he 

p ^' would be entitled to that half-year's compensation, and it would 

_I!!f * form part of his assets, and there would be some other proof in 

1852. the event of his not being alive to give that particular proof; some 

other proof would be given in order to show that his representatives 

A»i^nee^ wcrc entitled, as they would be entitled, to this particular portion 
What panes to of the Compensation for the year. Then does it vary because the 
^Annuity to property has been in the possession of an assignee ? I think it only 
Con^mner. aniouuts to this, that there is no condition imposed upon the pro- 
perty which makes it personal upon Mr. Payne ; there is no con- 
dition to be performed which is not capable of being performed, and 
although it may be a clog upon the enjoyment of the property 
when alienated, there is nothing to prevent the alienation ; there 
is no clog upon the alienation of the property itself; it is, in fact, 
to say that Mr. Payne cannot assign the property qua property, 
and yet to say when he has assigned it he may himself by his own 
withholding of a document which is necessary to get possession of 
. it, prevent the receipt of the property. Now, supposing the pror 
perty were to accumulate in the way in which it has accumulated ; 
suppose it were from want of power, which I hope will be found 
does not exist, that it cannot enforce the payment of the money 
to the person to whom it should belong when Mr. Payne should 
die, beyond all question if the property has passed to the assignees, 
then the assignees will not be prevented from taking it because 
tbat iiiipediment has arisen, but other evidence wuU be admissible 
to show that he never did hold any other office. It cannot be 
supposed for a moment that in order to enable the representatives 
to get the money it is a necessary and absolute condition that the 
man himself should make an affidavit when you can show the fact 
that his death took place during that particular period. Suppose, 
also, the case of lunacy. Would any one say that Mr. Payne was 
to be deprived of the property because an act of God had visited 
him by which he had been deprived of the power of making an 
affidavit? Therefore I apprehend clearly that the property, 
although it may accumulate, when so accumulated, belongs to the 
assignees, provided always that it has passed to them. Upon ail 
general principles I should say it would pass to the assignees, and 
by the provisions of the Insolvent Debtors' Act, it would pass 
under the first part of the act, and then the question comes whether 
or not it falls within the 56th section ? Now the words of that act 
are, that nothing in this act contained shall extend to entitle the 
assignee or assignees of the estate and effects of any such prisoner, 
being or having been an officer of the army or navy, or an officer 
or clerk, or otherwise employed or engaged in the service of Her 
Majesty in the customs or excise, or any civil office or other depart- 
ment whatsoever, or being or having been in the naval or military 
service of the East India Company, or an officer or clerk, or other- 
wise employed in the Court of Directors of the said Company, or 
being otherwise in the enjoyment of any pension whatsoever under 
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any department of Her Majesty's Government, or from the said Spooner 
Court of Directors, to the pay, half-pay, salary, emoluments, or ^' 

pension of any such prisoner for the purposes of this act. The ^^" ^ 
words are, " being or having been an officer of the army or navy, 1852. 

or an officer or clerk or otherwise employed or engaged in the 

service of Her Majesty, in the customs or excise," which must be /gngn^ 
"the service of Her Majesty, or any other civil office or other what panes to 
department whatsoever." Those words are still governed by the — ^««w^y *^ 
words " the service of Her Majesty." Well, then, it is to be an con^Zter. 
employment in the service of Her Majesty, and then it says the 
act shall not extend to that. But I am clearly of opinion that this 
person was not in the service of Her Majesty, and, therefore, not 
within that exception. I believe before the act under which Mr. 
Payne was appointed a country commissioner in bankruptcy, it was 
usual to single out attorneys and persons of that description in the 
country to act as commissioners, just as a fiat or a commission of 
bankruptcy was directed to them. In that case, therefore, it was 
merely in the ordinary course of business, for the purpose of faci- 
litating the administration of proceedings in bankruptcy. The 
section, instead of taking it out of the general operation of the act, 
and making it depend upon the act of the debtor, provides that 
the assignee shall, upon application, be entitled to a pension. And 
to whom was the application to be made ? To the heads of the 
department. It is not intended, therefore, by the act, that an officer, 
for example, because his half-pay could not be assigned, should 
retain the whole of his half-pay, and set his creditors at defiance ; 
but the parties who then represented the Government, and do 
represent the Government, have a duty to perform, and to see that 
a fair portion of the half-pay is allotted to the officer, and at the 
same time that justice is done to the creditors ; and they, there- 
fore, have the power given to them to apportion the half-pay to the 
creditors and to the officer. Where is the provision with regard 
to Mr. Payne which is to exempt him from the operation of this 
act ? Can anybody suppose that a person in the situation of Mr. 
Payne, a country commissioner in bankruptcy, with 200/. a-year 
compensation, is to set his creditors at defiance, and to claim the 
whole of the income whatever it might happen to be, without 
making any compensation, or the least contribution to his creditors, 
when every person here — persons of the highest grades in the 
military or naval service — although the half-pay is protected on 
the ground of public policy, yet they are obliged to give up a 
portion of their half-pay to their creditors upon the award of a 
competent officer. I am clearly of opinion that this case falls 
within the general provisions of the Insolvent Debtors' Act, and 
that it is utterly impossible to include this person in the exception 
in that act. If, therefore, as it appears to me, this property was 
assignable, then the consequence is that the assignees would be 
entitled to take it. I believe that Mr. Payne, and who, by the 
nature of his office must know what his duty is, when he knows 
what the decree of the court is, will willingly give his assistance to 

p P 
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Spooner enable his assignees to receive the fund in order to distribute it 

^' among his creditors. This petition, therefore, must be dismissed, 

^I^* but (as this gentleman sues in forma pauperis) from the form in 

1852. which the bill is filed, of course it cannot be dismissed with costs. 



Property-^ July 12. 

Assignee — 

What passes to Mr. Payne having refused to make the affidavit required by the 
—^^y ^ Lord Chancellor's order, the assignees were unable to obtain pay- 
Commisswier. uient of the annuity ; and upon the application of the assignees, 
the Lord Chancellor made an order that, on the assignee making 
an affidavit that the insolvent had refused to make an affidavit, 
and that he, the assignee, had made inquiries, and that to the best 
of his belief the insolvent did not hold any office, &c, the money 
should be paid, and as to accruing payments, the assignee was 
from time to time to furnish similar substituted affidavits, and 
thereupon the order for payment was to be made without a formal 
petition, with liberty to the accountant in bankruptcy to apply. 



INSOLVENT COURT. 
March 6, 1852. 

(Before Mr. Commissioner Phillips.) 
Be Stephen Williams, Clerk. 

Liability of assignees. 

A, being assignee of the estate of W, deposited money in the bank of iVI, 
which bank failing, the money was lost. 

Held, that if the assignee exercises the same care of the trust property 
as he would of his own, and is not guilty of negligence, and does not in 
depositing or distributing the funds deviate from the ordinary course of 
business or practice, but debits himself with the trust funds as a sepa^ 
rate (zccount, he is not liable. 

CERTAIN moneys amounting to between 300/. or 400i belong- 
ing to this insolvent's estate, in the hands of the assignee, were 
deposited by him in the Newport bank, and the bank failing, the 
funds were lost. A dividend had been declared, but in consequence 
of the failure of the bank and the loss of the funds, the creditors 
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■ 

entitled to dividend were not paid ; and the question arose, whether As Stephsn 
the assignee was personally liable to make good the loss to the W illiam s. 
creditors entitled to dividend. To try the question — 1852. 

Cooke, upon a former day, obtained the following rule: — " That -77- 
Eichard Mullock and Lewis Edwards, the assignees of the estate and ^^**y^ 
effects of the said insolvent debtor, upon notice of this rule to be given Fc^^hank, 
to them, shall, on the 6th of March, 1852, peremptorily show cause 
before the court for the Relief of Insolvent Deotors in the Court 
of Charles Phillips, Esq., commissioner, at the Court-house Lin- 
coln's-inn-fields, in the county of Middlesex, why they should not 
forthwith pay to the said Mr, Charles MuUings, one of the cre- 
ditors of the said insolvent debtor, the sum of 29/. 12#. W. the 
dividend due on his debt, and why they should not pay the costs 
of this application." The rule was granted upon the authority of 
Re Augustus Applegath, 2 Dea. & Ch. 101 ; smdJEx parte Keys, re 
A. Applegathy Ex parte Watson^ 2 Dea. & Ch. 633. 

Nichols now showed cause on behalf of the assignees. — The 
rule was granted on the affidavit of MuUings, and he trusted that 
he should satisfy the court that it ought to be refused, and with costs. 
A dividend of 2s, 6d. was declared, and ordered to be paid on the 
13th of October. The moneys belonging to the estate had been paid 
into the old branch bank at Newport, which had failed. 

Mr. Commissioner Phillips. — Is not the sole question here, 
whether the assignees are liable to the risk if a bank failed in 
wliich they had deposited the moneys belonging to the insolvent's 
estate ? 

Nichols, — Yes ; but the observation he wished to submit was, 
that the facts disclosed in the affidavit did not raise the prima facie 
case against the assignee. He would refer to the cases which showed 
the extent of the liability of the assignee, and it would be seen from 
them that the assignees were not liable in this case. The affidavit on 
which the rule was obtained was deficient. In the first place the cre- 
ditor had only told them one-half the facts within his knowledge. An 
assignee who receives the moneys of an insolvent's estate into his 
possession and they are lost, was not responsible, unless the credi- 
tors could show negligence or fraud. He would prove distinctly 
that there was neither fraud nor negligence. He would show 
further, that the assignees had not deviated from the ordinary 
course of business, and that there was no reason for supposing that 
the bank was not a perfectly fit place to deposit the money; and under 
these circumstances it was not the accidental circumstances of the 
baiik failing that made an assignee liable. If the creditor wished 
to make out a case, he must show that the assignees' conduct was 
not consistent with the ordinary course of proceeding, and that the 
local bank was not a perfectly fit place of deposit. 

Mr. Commissioner Phillips. — The date of the declaration of 
dividend was the 27th September, 1851, and the bank stopped 
on the 7th October, 1851. 

Nichols, — Yes. Affidavits were then read showing the course 
of dealing ; that the bankers up to the period of failure, were 

p p 2 
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Re Stephen persons of unimpeachable credit, and that the bank had been estab- 

W iLLiAM s. ijgjjg^ for many years. That the accounts of this estate were from 

1852. time to time drawn up, and the money deposited in this bank 

— - at Newport, without any objection being made by the creditors or 

Liahihty of ^ ^j^j^ court. That they had used all reasonable care and diligence 

Failure of banh in this matter, m the same way and to the same extent that they 

would have done in their own affairs. That the money, as soon 

as it was received, was deposited in the bankers' hands. That this 

was the ordinary practice, and the account was kept in their names 

as assignees. That this creditor had received three dividends, and 

been paid by cheques on these very bankers, who allowed interest 

on the trust money deposited at the rate of 3 per cent. That there 

was an account in 1846 in the hands of the auditor of the court, 

showing that moneys belonging to this estate were in the hands 

of the bankers, and the interest paid. This practice has been 

Eursued from time to time since, and it is apprehended that that 
as been the usual course of dealing in matters of this sort. There 
is no rule that moneys belonging to insolvents' estates should be 
paid into court. If the court had made an order to that effect, it 
would doubtless have been obeyed, as it could make no earthly 
difference to them. But most of the creditors lived at Newport. 
It was therefore convenient to have the money there. The 62nd 
section of the act prescribed some of the duties of the assignees, 
but it nowhere states where the money was to be placed. There 
was, therefore, clearly no negligence. He would now call atten- 
tion to the case of Massey v. Banner (1 Jacob & Walker, 241.) 
There it was held by Lord Eldon that an agent acting gratuitously 
might be charged with loss arising from the failure of his bankers 
where he had paid in the money to his own account, but not where 
they had kept a separate account of the trust- fund, as in this insol- 
vent's case, and that assignees, trustees, agents, &c., were only 
expected to take the same care of trust funds as a reasonable 
attention to their own affairs would dictate to them to take care of 
their own property. Lord Eldon in the course of his judgment 
observes, — ** There is one case which is quite familiar in this court 
— that of assignees. If an assignee pays money into his banker's 
hands as money belonging to the estate, and the banker fails, the 
assignee is undoubtedly clear from the loss." The court did not 
expect them to take more care of trust property than they would 
of their own. That was the principle. 

Mr. Commissioner Phillips. — I think that case decisive if 
this money is kept in the names of the assignees to the separate 
account of the estate. 

Nichols. — There is another case, before Chief Justice Tindal 
{Raw V. Cutten^ 9 Bing. Rep. 96 ; Macrae's Insolvent Pract. 483), 
to the same effect. The assignees had, for a course of years, dealt 
with the estate beneficially for the creditors. They had not dealt 
fraudulently, nor used the money for their own benefit. There 
were no laches on their part. The dividend was payable on the 
13th October; but the bank failed on the 7th October. They 



INSOLVENT CASES. 309 

had conformed throughout with usage, and there was no evidence Re Stephen 
that they had acted iraprovidently in depositing the money. Williams. 

Cooke contr^. — The clear rule of law and of common sense was, J^ 

that the assignees should be held liable for all moneys received ; 

and if an assignee was to be charged, and a case made against him, Licbiiity of 
it must be one of exception. Their case was, that Mullock must p^i^ojhanh, 
have been aware, because he was paid by cheques upon this very 
bank. Now, in the first place, the question was, whether they 
kept their account as assignees qua assignees. The probability is, 
that it was not so. The affidavit contained nothing sufficiently dis- 
tinct on that account. As to the case ot Raw v. Cutten^ that would 
not apply, unless they show that all the facts of that case dovetail 
with this. That might have been done in the affidavit ; but it was 
not done. All the cases went upon this principle, that where no 
fraud appeared, and where reasonable precaution had been taken, 
and where the assignees had acted in the ordinary course of busi- 
ness, they were not liable. But the cases went further : if a man 
was knocked down in the road and robbed, the plundered man was 
not held liable for the loss of the money of his principal. Here 
there was a means of protecting the money by paying it into this 
court. The assignees were therefore clearly liable. 

Mr. Commissioner Phillips. — Lord Eldon stated that if an 

assic^nee took the same care of a trust fund as he would of his 

• 1 ' 

own, and kept a separate account at his banker's of the trust fund, 
he was not responsible for accidental failures of the agents em- 
ployed. There was no distinct allegation in the affidavit that this 
money was kept to the separate credit of these gentlemen as 
assignees. His opinion must therefore be suspended till a sup- 
plemental affidavit was filed upon that point. But if that was 
ascertained to be as alleged, and if the bank was in good 
credit at the time of the deposit of the money, the assig- 
nees would not be liable. The general principle laid down by 
Lord Eldon, namely, that the court does not expect a party to 
take more care of the property of others than of his own, was 
equity itself. This bank was the one in the county to which 
every person was turning to place his deposits. It was of known 
credit, and general confidence was placed in its management. 
The charge of negligence could not, therefore, be brought against 
the assignee. There was no allegation of want of due diligence. 
He could not see how this case could be distinguished from that 
before Lord Eldon, and from those reviewed by Lord Chief Jus- 
tice Tindal in Raw v. Cutten^ in which the assignees were held not 
liable, leaving out of view one point of difference in which the 
cases in the Courts of Bankruptcy were broadly distinguishable 
from those in this court. In bankruptcy, where a man paid money 
into his own banker's, and a loss occurred, he was liable, because 
he contravened the statute ; but here the case was different. No 
statute or rule of court had been contravened by the payment of 
this money into the bank at Newport by the assignees. It was 
'" more convenient that the money should be paid in there, and in 
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i26 Stephen this court the assignees had an option. Under these circum- 

W iLLiA Ms. stances, if a supplemental affidavit was filed stating distinctly that 

1852. ^^6 assignees had deposited the money to their separate account as 

-^ assignees, he should hold them not liable to make good the loss to 

LiabiUfyqf ^jj^ creditors from the failure of the bank. 

Fa^re^bank, The case was adjoumed to file a supplemental affidavit of that 

fact. 

March 18. 

Nichols now produced a supplementary affidavit to the effect 
that the account in the bank had been kept to the separate account 
of the assignees in their joint names as trustees for the creditors. 

Mr. Commissioner Phillips said that being so, the law was 
clear. The case was an exception to the general rule affecting the 
liability of assignees. 

Nichols applied that the rule should be discharged vdth costs. 

Cooke opposed the application. 

Mr. Commissioner Phillips said that he thought it would be 
hard to mulct the creditor with the costs of a motion which every- 
body would say prima facie should be granted. He must, there- 
fore, refuse costs. 

Mule dischargedy but without costs. 
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INSOLVENT COURT. 
(Before Mr. Commissioner Phillips.) 

March 1, 1852. 

PBOTECTION CASE. 

Re William Nash and John Chappell. 

Parting with property within three months of the date of the petition, 

N. and C, executed a bill of sale by way of mortgage, dated July 29th, 

1851, which provided for the redemption of the goods and chattels 
mentioned by quarterly payments of 25/. ; the first quarterly payment to 
be made on 25th December, 1851, and in default of that or succeeding 
payments that the mortgagee should have the power of seizure and 
sale. 

Default being made in the payment of the first quarterly instalment, the 

mortgagee seized and sold. 
N, and C, filed petitions under the Protection Acts, on the 4th February 

1852, and the seizure and sale of the property mentioned in the 
mortgage unth the bill of sale annexed, by the mortgagee, havijig been 
made within the three months preceding the date of the petition : 

Held, that the property was parted with at the date of the execution of 
the deed, and therefore that this was not a charging or parting with 
property within three months of the petition by the insolvents, 

THESE insolvents appeared to-day for their examination upon 
their interim order. They were opposed by 

Sargood, for a creditor. 

Duncan supported the insolvents. 

The insolvents had filed their petitions on the 4th February, 
1852, and the petitions contained the usual allegation, ^^ That your 
petitioner has not parted with or charged any of his property 
(except for the necessary support of himself and his family, and 
the necessary expenses (not exceeding £ ) of his petition, or in 
the ordinary course of trade), at any time within three months of 
the date of' filing this his petition, or at any time with a view to 
this petition." 

It appeared that in July, 1851, the insolvents executed a bill of 
sale, by way of mortgage, to one Hubbard, to secure the repay- 
ment of 198/. being the amount of moneys previously advanced 
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Re Nash and by him. To the mortgage-deed was annexed a bill of sale^ enu- 

C happe ll. inerating the goods and chattels mortgaged, twelve horses, eight 

ig52 cabs, &c. The bill of sale provided for the redemption of the 

property by payments of 251, quarterly, the first quarterly pay- 

ParUng with mcnt to be made on the 25th December, 1851, and in default 

^^Sa^^ thereof, for seizure and sale by the mortgagee. Default was made 

dau of petition, in December, when the first quarterly instalment became due, and 

a seizure and sale of the goods and chattels took place forthwith, 

and within three months of the date of the petitions. 

Sargood submitted that this was a charging or parting with 
property within the three months. There had been no delivery 
^ until within that period, and he drew attention to the following 
special covenant in the deed : — " Provided always, and until default 
be made in payment of the said sum of one hundred and ninety- 
eight pounds, at the times and in the manner hereinbefore men- 
tioned for the payment of the same, it shall be lawful for the said 
William Nash and John Chappell to have, use, and enjoy the use 
of the said horses, carriages, harness, stable utensils, and effects, 
as specified in the schedule hereafter written." The insolvents 
were to have the absolute control and possession of the property 
till default made, and it was not until after that period that the 
insolvent could be said to have parted with his property. 

Duncan contended that there was no parting or charging of 
property by the petitioners within three months of the date of his 
petition. The date of the bill of sale in July was the time upon 
which the legal estate and the property were divested from the 
petitioners and invested in Hubbard, the mortgagee. The powers 
of redemption contained in the bill of sale were merely powers by 
which, if complied with by the insolvents, the property would 
again revest in them. The words "parting witn property" 
referred to the legal estate, and was fulfilled at the moment the 
insolvents divested themselves of the legal estate. The property 
then vested in Hubbard, subject to be redeemed upon the pay- 
ment of the instalments in the terms of the covenant. This deed 
was on a par with all other mortgages where the mortgagees 
were not in possession until default made in the covenants ; and 
further, there was no delivery of chattels required at the date of 
the bill of sale by way of mortgage, any more than there would be 
any absolute delivery of houses, lands, or chattels under an 
ordinary mortgage upon the usual covenants. [Mr. Commissioner 
Phillips. — Suppose an execution had issued within a month after 
giving the deed, could the execution have been satisfied without 
first paying the mortgage creditor ?] Certainly not. If a judg- 
ment creditor, after the date of the mortgage, seized the chattels 
enumerated in the bill of sale, he would, upon an interpleader issue 
brought by the mortgagee, be compelled to deliver up possession 
of the goods, or at all events to pay the mcntgagee's debt before 
realizing for himself. 

Sarffoodj in reply, contended that, upon a mortgage of chattels 
there must be a delivery to the mortgagee to constitute a " parting" 
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with property within the meaning of the act. Here the insolvents Rt Nash and 
were in possession till default was made in payment^ and there was C happk ll. 
a special covenant to that effect. ig52. 

Duncan suggested that, as this was a novel point, and of im- - — 
portance, the Commissioner would consult his learned brothers. J^JJ^ ^^ 
The coming into possession was not the time of parting with the^^^^^^j^„^^ 
property. When the insolvents executed the deed in July they daie o/peUtUm. 
transferred the legal estate, leaving only the beneficial interest in 
them upon the payment of certain aums. 

Mr. CoMMissiONEB Phillips adjourned the case with the view 
of consulting his brother commissioners. 

Mmday^ March 8. — Mr, Commissioneb Phillips intimated, 
upon the authority of Grale v. Bumell (14 Law J. 340Xa) that the 
charging of and parting with the property by the insolvent took 
place at the date of the execution of the deed. The objection of 
the learned counsel (Sargood) that the property was charged or 
parted with within three months of the date of the petition, must 
be overruled. Petition sustained. 

(a) The following is the note of the case Gale v. BumeUy which, from its importance in 
this pradaoe, is subjoined: — 

^' A. by bill of sale in 1843, in consideration of 5181 absolutely assigned to B. all and 
eveiy the goods and fhmitnre, &c. which then were, or which at any time during the con* 
tinnanee of the secnrlty should be in, about, or belonging to the dwelling-house of A. at K. 
Then followed a proviso—' In case A. shall cause to he paid to B. the said sum of 518^ on 
the 1st ci January, 1845, or at such earlier time as B. shall appoint by notice in writing to A. 
ten days before the time in such notice appointed for payment, and shall, in the meantime, pay 
to B. Interest thereon half-yearly, then these presents, &c. shall be absolutely void.* It was 
fiorther agreed that, after default made by A. in payment of the principal and interest aftor 
sQoh notice, it should be lawful for B. peaceably to take into his possession, and thenceforth to 
hold and enjoy all and eveiy the said goods, &c. thereby assigned, and to sell the same, and to 
pay the expenses and his own debt, and afterwards to pay the surplus to A.; and further that 
win defaidt as aforesaid it should be lawful for A. to hold, make use of, and possess the said 
goods, &C. (including com, hay, and other agricultural produce.) A. remained in possession 
for a year, and then in January 1844 gave formal possession to B. of all the goods then on his 
premises. No notice in writing was giyen to A. requiring payment of the principal or interest. 

'' Held, that this was a present conveyance by whidh the property of all goods on the 
premises at the time of its execution passed to B.; but that goods brought upon the premises 
by A. after the execution of the bill of sale did not pass under it:** {G€Ue y. BumeUf 14 L. J. 
Rep. (N. S.) 340, Q. B.) 
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INSOLVENT COURT. 

March 1, 1852. 
(Before Mr. Commissioner Phillips.) 

PBOTECTION CASE. 

Re John Egclestone. 

Last examinaHon — Appointment of creditor^ assignee. 

Heldy that there is no power to appoint creditor^ assignee upon the day 
for granting the final order, unless the first examination has been 
adjourned for that purpose, 

THE petitioner came up for his final order. 
Nichols applied for the appointment of A. B. as assignee of 
the estate and effects of the petitioner. An application had been 
made for the appointment of another gentleman on the day for the 
first examination of the interim order, but the court having put 
some questions to him, considered him disqualified. Under these 
circumstances an assignee being found desirable, probably the court 
would entertain the present application. 

Mr. Commissioner Phillips. — ^The act of Parliament does not 
enable me to appoint an assignee on the day for the final order. 

Nichols. — The statute is not prohibitory, it is only declaratory. 

Mr. Commissioner Phillips. — The act points out the time 
when the court is to appoint an assignee, and then, and then only 
can I do it. My opinion is that all the assignee's acts would be 
invalid if I made tne appointment to-day. The words of the act 
are, ^' and the commissioner shall appoint a public sitting of the 
court for the first examination of the petitioner, and the commis- 
sioner may adjourn such sitting from time to time . . . and the 
choice of the creditors' assignee shall take place at such sitting or 
on any adjournment thereof:" (7 & 8 Yict c. 96, s. 3.) How can 
I appoint an assignee on the day for the final order, when the 
act expressly states that the appointment shall be made at '^ such 
sitting," that is; the first examination, or some adjournment 
thereof? 

Nichols. — That is merely an intimation to the creditors of the 
time. I suppose you will entertain the case to-morrow or any day. 
I should have thought an assignee might be appointed at any 
time. 
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Mr. Commissioner Phillips. — So should I but for the Act. Re John 
Get the enactment repealed, and I shall have no difficulty. Eoc leoto mb. 

Nichols. — The Chief Commissioner sometimes adjourns the first 1852. 

examination to the day for the final order, for the purpose of 

making an appointment a^-^^i^- 

Mr. Commissioner Phillips. — I should have no objection to ^o/asngnee. 
that course^ but no application was made on the first examination 
for that purpose. 

Nichols. — I was not in the case then. 

Mr. Commissioner Phillips. — At the first examination a 
gentleman presented himself unqualified. I will most willingly 
adjourn the first examination for the appointment of an assignee 
when it is necessary. 

Nichols. — A rule never to appoint an assignee, except on the 
day for the first examination, will place the creditors under great 
disadvantages. 

Mr. Commissioner Phillips. — ^Let the creditors and this 
gentleman you wish appointed creditors* assignee give the official 
assignee every information and assistance, and I dare say the 
creditors' interest will not suifer much. 

•Application refused. 



316 INSOLVENT CASES. 



INSOLVENT COURT. 

March 2, 1852. 

■ 

(Before the Chief Commissioneb.) 
Re David Tebbas. 

Notice ofopposiUon. 

The accident of a notice of hearing not coming to the hand of a creditor 
in consequence of his temporary absence from home, is no ground for 
waiving the practice of the Court and the provisions of the statute, that 
a creditor intending to oppose must give due notice of that opposition. 

THIS insolvent came up for his hearing, when a creditor in 
person appeared to oppose. 
The Chief Commissioner having ascertained that he had not 
entered notice of his opposition in the book kept in the office for 
that purpose, and that no other creditor had done so, intimated to 
the creditor that he could not be allowed to oppose. 

The opposing creditor explained that he had been absent from 
home, and from some accident which he could not explain, the 
notice of the insolvent's hearing had not come to him so as to 
enable him to enter notice of his intended opposition in time. 

The Chief Commissioner said that was not the insolvent's 
fault The rule of the Court could not be relaxed under such 
circumstances. 

Opposition disallowed. 
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INSOLVENT COURT. 

March 4, 1852. 

» 

(Before the Chief Commissioner,) 
Re William Busbt. 

Dividend- — Principle upon which it proceeds. 

Heldy that creditors having received a dividend from a separate fund 
produced from an insolvents estate in Scotland^ unU be excluded from 
dividend untU the other creditors are placed upon an equality with them 
by having received dividends to the same amount. 

THIS was an application in the nature of an appeal from the 
registrar (Mr. Charles Dance) sitting to receive a proof of 
debts, by a body of creditors to share in a dividend arising in an 
insolvency which took place above thirty years ago. The cir- 
cumstances are somewhat peculiar. The insolvent was discharged 
in 1822. In 1824 certain heritable creditors in Dumfriesshire 
(who were also creditors under the insolvency and in the schedule) 
applied for an order of ranking and sale, and the Court of Session 
directed that the insolvent's heritable estate should be sold for 
the benefit of his heritable creditors. An order was made and the 
estate was sold accordingly. A division of the proceeds took place, 
and the debts of the heritable creditors were satisfied in full and a 
surplus left. 

The assignee, Mr. Williams, then applied to the Scottish Courts, 
in his capacity as assignee under the English insolvency of 1822, 
to be allowed to prove for the whole of the debts in the English 
schedule. This was refused, the court holding that the English 
insolvent laws did not extend to Scotland, or at all events dia not 
apply to heritkble property in Scotland, which was alone the subject 
of their inquiry. 

Mr. Williams then applied in another capacity — ^as trust assignee 
for certain creditors in England. The Scottish Court does not refuse 
to entertain this new application, but, on the contrary, favours it 
as a laudable proceeding to save expense, one appearing for several ; 
and the proof was admitted subject to the usual affidavit of debt 
from each individual creditor. Under this proceeding these credi- 
tors received several dividends, amounting in the whole to 8«. Wd 
in the pound. 

In 1831 a dividend of 6^. in the pound was made upon the 
English estate under the insolvency of 1822. The assignee paid 
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Be William that dividend to all the admitted creditors in the schedule, and not 
BusBT. iQ the other disputed creditors. 

j^^ The insolvent, at the time of his insolvency, deposited certain 

— •* shares with his assignee, and now, after a lapse of tmrty years, the 

DMdmd^ insolvent being dead, and the ori^nal assiraee also dead, these 

^Jj^J^^^ shares become of vdue, and a fund is createa for further dividend* 

oeedt, Gordon now applied on behalf of those creditors who bad received 

the dividend from the surplus upon the sale of the Scottish heritable 

property, and after division amongst his heritable creditors, to share 

a fresh dividend under the insolvency. 

The question for the court now was, how those creditors were to 
be paid on the present occasion ; whether they should receive on 
the whole of their ori^nal debts ; whether^ having deducted the 
. Scotch dividends, they should receive on the balance ; or whether 
they were to be excluded altogether until the other creditors had 
received a dividend to the amount they had already received, and 
were, in fact, placed upon an equality with them. 

Gordon contended, on the part of those creditors for whom he 
applied, that they ought to have the full benefit of their superior 
activity, for all the creditors on the English schedule might equally 
have gone in and proved in Scotland ; and that a precedent existed 
in bankruptcy where a creditor holding a bill of a bankrupt with 
other names, might recover from each individual party until they 
had received 20^. in the pound. 

The answer to that was, first, that they had received the full 
benefit of their superior activity, for they had had a dividend of 
Ss. 1 Id. in the pound ; whereas those creditors who had neglected 
to prove in Scotland had received nothing , and if the other sche- 
duled creditors had displayed equal activity, their dividend would 
have been reduced ; and with regard to the precedent in bank- 
ruptcy, the holder of a bill only shared equally with all other 
creditors on the estate of the bankrupt, the remainder being 
recoverable from other parties on other liabilities. So that upon 
the argument of their own attorney they had no right to receive 
more until placed upon an equality, 

Gordon submittea that the estate in Scotland was not under the 
jurisdiction of the court, and therefore not the same estate. The 
court should deduct from their debts the amount they had received 
in Scotland, and allow them to prove for the reminder. 

Mr. Dance (registrar) said that it was the same estate through- 
out, and if the assignee had used due diligence, the surplus fund^ 
after the payment of the creditors holding heritable securities, 
would have been paid into this court. 

The Chief Commissioner. — The enlarged view of the case is 
that all creditors should benefit alike. 

Mr. Dance. — Mr. Gordon's proposition would enable him to 
prove one-half the amount of their debts in the schedule ; but the 
principle of damaging the other creditors would be t^e same. 

The Chief Commissioner. — Receiving in that kind of way 
more than the other creditors, who did not prove in Scotland. I 



IKSOLVENT CASES. 319 

think the application must be refused until the other creditors can lu Wiluam 
come in pari passu with themselves. Bumy. 

Application refused. 1353 

Dividend — 
Principle fipon 
^_^__^^___^ wMch it prO' 

ceedi. 



INSOLVENT COURT. 

March 6, 1852. 

(Before Mr. Commissioner Phillips.) 

Re Alfred Fabb. 

Disallowance of opposition. 

Held^ that a creditor who intimates his intention to oppose unless an 
arrangement was made with him by the debtor^ toill not be allowed to 
oppose, 

THIS insolvent came up for his hearing, when a creditor named 
Benyon appeared to oppose. 

Coohcy who supported the insolvent, put the following question 
to the creditor : — " Did you not write to the insolvent, telling him, 
that unless he made some satisfactory arrangement you would 
oppose him? 

Mr. Benyon. — I did. 

Coohe. — Then you cannot oppose. 

Mr. Commissioner Phillips (to the creditor). — You have no 
right to try to secure yourself at the expense of others ; if you do 
you cannot oppose, and that has been the tenor of the decisions of 
this court for the last thirty years. 

Mr. Benyon. — But the insolvent was acting as my agent. 

Mr. Commissioner Phillips — That makes no difference. 

Opposition disallowed. 
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ACCOiMMODATION BILLS. 

An insolvent, accepting accommodation bills, 
when unable tu meet bis own enffaf^ements, 
ordinarily contracts a debt without reason- 
able expectations of payment. Re Sorrell, 139 

Acceptin;; an accommodation bill at a time 
when the acceptor is unable to pay his debts 
contracted for valuable consideration, is con- 
tracting a debt without probable expectation 
of payinf^ the same ; and allowing the prin- 
cipal who received money for the bill to sell 
his chattels and leave the country, without 
informing the parties who discounted the 
bill, will be deemed evidence of an original 
fraudulent intention. Re Allen^ 189 

AGREEMENT. 

A. B. having petitioned the Insolvent Court, 
his discharge was opposed by the plaintiff on 
the ground of fraud, which opposition he 
agreed to withdraw, on being paid his de- 
mand in full ; and, accordingly, having re- 
ceived a bill of exchange for the amount 
drawn by the insolvent upon and accepted 
by the defendant, he withdrew his opposition : 
Held, that the agreement being contrary 
to the policy of the insolvent law, the plain- 
tiff could not maintain an action upon the 
bill even against the acceptor. Lewis v. 
KeUy, 159 

AMENDMENT. 

The court has no power to amend the petition 
under the 7 & 8 Vict. c. 96. Re Mewbum, 2 

APPEAL. 

Held, that there is no jurisdiction in the Court 
for Relief of Insolvent Debtors in London to 
review, alter, or annul proceedings in insol- 
vency in the County Courts. Re Levoisj 100 

ASSETS. 

The assets of the estate of a deceased insolvent 

R 



being paid into court, are claimed by the 
administratrix and next-of-kin, who offer 
one-third to the creditors. The assignees 
claim payment in full. How are the assets 
t-o be apportioned ? Re Hooker, 55 
The assets of the estate of a deceased insolvent 
being paid into court, are claimed by the 
administratrix and next-of-kin, who offer 
one-third to the creditors. The assignees 
claim payment in full. How are the assets 
to be apportioned ? 

Semble, the creditor^ cannot claim pay- 
ment of their unsatisfied debts where judg- 
ment has not been entered up before the 
death of the insolvent. Re Hooker, 61 

ASSIGNEE. 

Women will not be appointed assignees. Re 
Dancer, 112 

Where there is no express contract for the pay- 
ment of the messenger's fees, the creditors' 
assignee in insolvency under 5 & 6 Vict. 
c. 116, s. 1, and 7 & 8 Vict. c. 96, s. 4, is 
not liable for them. Hamber v. Hall^ 201 

Held, that the judge of a County Court pos- 
sesses and may exercise all the powers exer- 
cised by the Court for Relief of Insolvent 
Debtors at a hearing in reference to the no- 
mination or appointment of assignees, but 
unless he duly forward the papers containing 
the notification of appointment and accept- 
ance, as required by the 10 & 11 Vict. c. 102, 
s. 10, to the court-house in Lincoln's-inn- 
fields, the court will not take judicial notice 
of the appointment, and will proceed to act 
upon an application by another party for the 
appointment as if there was no such assignee, 
ice Howe, 214 

A. being assignee of the estate of W. depo- 
sited money in the bank of N., which bank 
failing, the money was lost : 

Held, that if the assignee exercises the 
same care of the trust property as he would 

R 
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of bis own, and is not polity of ne^lifi^ence, 
and does not in depositing or distributing 
the funds deviate from the ordinary course 
of business or practice, but debits himself 
with the trust funds as a separate account, 
he is not liable. Be Williams, clerk, 306 

Creditors of an insolvent who hold mortgages, 
the benefit of which they will not consent to 
waive, are not allowed to vote in the nomi- 
nation of assignees. 

A creditor who is a near relative of an in- 
solvent will not be appointed assignee. Re 
CuUjjford, 70 

Assignees will be allowed at the rate of five per 
centum as a remuneration for the perform- 
ance of their duties. Re Jacobs, 111 

The court will order an assignee to make good 
any deficiency in an insolvent's estate and 
effects caused by the mismanagement or mis- 
conduct of the assignee. Re Upton, 208 

Assignees may be appointed before the hearing 
and the fiUng of a schedule. Re Ward, 289 

Held, that there is no power to appoint credi- 
tors' assignee upon the day for granting the 
final order, unless the first examination has 
been adjourned for that purpose. Re Eccle- 
stone, 314 

ATTORNEY. 

The attorney for the creditor may oppose bail, 
but not his clerk. Re Fuller, 257 

BAIL. 

It is not absolutely necessary that the bail in 
all cases should be double the amount of the 
judgment debts. Re Jenvey, 9 

When there is a clear case of remand against 
an insolvent, he will not be admitted to bail 
till his hearing. Re Dodds, 71 

The court allows attorneys to oppose for credi- 
tors in matters of bail. Re Hart, 8 1 

A sheriff's officer will not be accepted as a 
surety for an insolvent's appearance at his 
hearing. Re Johnson, 83 

An insolvent cannot be heard unless in actual 
custody on the day appointed for his hearing. 
Re Higgs, 85 

AVhere the petition of an insolvent is dismissed 
on the ground of his having presented a 
schedule not giving a true account o{ his 
affairs, and although liberty may be given 
to file a new schedule, ^e will not be allowed 
to be on bail till the second hearing, unless 
there are favourable circumstances in the 
case which did not appear on the first hear- 
ing. Re Waters, 165 

A debt due by a pay-clerk of the Board of 
Works in Ireland is a debt due to the Crown, 
and in case of his insolvency he cannot be 
admitted to bail without the consent of three 



of the Commissioners of Her Majesty's Trea- 
sury for the time being, certified under their 
hands, pursuant to the 3 & 4 Vict. c. 107, 
s. 92 (English analogous, 1 & 2 Vict. c. 110, 
s. 103. Re Flynn, 167 

The rule of instruction by the court respecting 
oppositions by attorneys, upon application 
of insolvents to be admitted to bail till their 
hearing, under 1 & 2 Vict. c. 1 10, is thus 
endorsed upon the " Original notice of sure- 
ties :" — '* Any creditor by himself, by coun- 
sel, or by his attorney or attorney's agent 
may there object to the proposed sureties, or 
otherwise object to such application." 

Held, that an attorney not being an attor- 
ney named on the record, or the agent of 
such attorney, could not be heard. Re Ellis, 
255 

Where the residence of a surety is misstated 
in his affidavit, the court will not allow it to 
be amended, and the bail will not be ac- 
cepted. Re Hope, 298 

A creditor may become bail for an insolvent. 
Re Higgins, 9 

BANKRUPT. 

Held, that an uncertificated bankrupt may be 

discharged under the Insolvent Act. Re 

Urquhart, 20 
Can a bankrupt, whose certificate is suspended 

by the Court of Bankruptcy for a limited 

time, be relieved by this court ? 

Held, that this court will not interfere. 

Re Felthouse, 20 

BILL OF SALE. 

An absolute bill of sale is valid in case of insol- 
vency, notwithstanding the provisions of 
sect. 61 of the Insolvent Debtors Act. 

The 6 1st section of the Insolvent Debtors 
Act applies only to conditional bills of sale. 
Where defendant, in answer to an action 
of trover by the assignee of an insolvent for 
certain furniture, set up an absolute bill of 
sale, the plaintiff was allowed the costs of 
witnesses called to prove that such bill of 
sale was fraudulent. Harding (assignee) v. 
Tingey, 158 

BREACH OF TRUST. 

Under the 1 & 2 Vict. c. 110, the practice is, 
that any agreement or settlement between 
the parties subsequent to the contracting of 
a debt, which has the effect of altering its 
nature or character, will bar complaint. 

Held, that this rule is extended to oppo- 
sitions for improperly contracting a debt 
under the Protection Statutes. Re O'Con- 
nell, 48 
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Under the stat. 1 & 2 Vict. c. 1 10, in cases of 
insolvents who are defaulters, the court deems 
it necessary on the part of the opposition 
to prove something more than a simple 
deficiency of accounts — somethin^^ to 
evince a guilty mind in the person whose 
deficiency of account is charged as an offence, 
and 

Semble, that, under the Protection Sta- 
tutes, the court will judge the malus animus 
of an insolvent from the evidence adduced. 
Re Callis, 52 

CLERGYMAN. 

Case by an insolvent beneficed clergyman 
against the defendants for negligence as 
attorneys. 

The first count of the declaration charged 
that, in consequence of the negligence of the 
defendants, judgment was obtained against 
the plaintiff, and that he was brought before 
the Court of Exchequer by virtue of a writ 
of habeas corpus, and remanded to the 
Queen^B Prison, charged with the amount 
for which the judgment was obtained, and 
that he was put to expense in endeavouring 
to reverse the judgment. 

Held (on general demurrer to a plea), 
that such cause of action did not pass to the 
plaintiff's assignees by the vesting order 
under 1 & 2 Vict. c. 1 10. 

The second count charged negligence in 
setting aside a sequestrari facias which had 
been issued against the plaintiff's living, by 
. reason whereof the writ remained in force 
longer than it otherwise would have done, 
whereby the plaintiff lost the rents, &c. ; 
but it did not aver any other damage. 

Held (on special demurrer to a plea), that 
the cause of action did pass to the plaintiff's 
assignees. Wetherell v. Julius and another, 
173 

COMMITMENT. 

The defendant not appearing, the court will 
not make any order for his commitment until 
he has first been served with a summons to 
show cause why he should not be committed. 
Beynon and others v. Bowers, 49 

An order for payment of a debt by instalments 
obtained upon a judgment recovered in a 
County Court, being produced. 

Held, that this court may grant protection 
against an order for payment by instalments, 
although it cannot against an order or war- 
rant of commitment. Re House, 53 

The public officers of a company neglecting to 
obey the order of the court for the transfer 
of certain shares belonging to an insolvent 



into the name of the provisional assignee 
will be committed to the Queen's prison 
Re Palmer, 1 16 
Where an insolvent out on bail is arrested 
under a commitment of a County Court, 
prior to the date of the petition, this 
court cannot interfere. Re Stent, the elder, 
245 
A. being committed by a County Court for 
forty days for nonpayment of a debt, he 
being of ability to pay : 

Semble, that the creditor cannot file a 
petition under the 1 & 2 Vict. c. 110, s. 36. 
and obtain an order for the vesting and dis* 
I tribution of the debtor's effects, according 
to the provisions of the act, inasmuch as he 
is in custody under a commitment against 
which subsequent legislation has rendered it 
impossible for the court to discharge the 
debtor, and there is no principle of recipro- 
city in vesting the debtor's property for the 
benefit of his creditors, when he himself can 
receive no benefit from the proceedings. Re 
Armstrong, 262 

CONTEMPT. 

An insolvent imprisoned for contempt by 
another court, for any other cause than non- 
payment of money, will not be discharged 
till he has purged himself from that con- 
tempt. Re Roger, 72 

COSTS. 

Trover by the assignee of an insolvent. 

Plea, that insolvent was not possessed. 

The plaintiff, to prove that at a certain time 
the insolvent was possessed, put in evidence a 
bill of sale, by which the insolvent professed 
to assign an absolute right to the property 
in question to the defendant, and then pro- 
ceeded to show that such bill of sale was 
fraudulent. 

A verdict was returned for the plaintiff. 

Held, that the Master was right in allow- 
ing the plaintiff the costs of impeaching the 
bill of sale. That the 6 1st section of the 
1 & 2 Vict. Clio, does not apply to an ab- 
solute bill of sale, but only to a conditional 
bill of s^le, and that therefore the plaintiff 
was entitled to give evidence of the fraudu- 
lent nature of this document. Harding 
(assignee,) v, Tingey, 184 
A petition being dismissed at insolvent's re- 
quest, the costs of opposition were allowed 
out of money in court belonging to the 
estate. Re Herrick, 207 
Held that the insolvent or his attorney has 
a right to be present at the taxation of the 
assignees' bills of costs. Re Dyson, 287 
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COUNSEL. 

Counsel's right to sole audience in this court 
extended to all cases under the statutes 5 & 
6 Vict. c. lie, and 7 &8 Vict. c. 96. Re 
Mewburn, 4 

COUNTY COURT. 

Circumstances under which the court will re- 
fuse to grant an insolvent protection against 
County Court judgments. Re Symons, 24 

There is no invariable rule as to the mode of 
dealing with insolvents against whom judg- 
ments have been obtained in the County 
Courts. 

The court will exercise its discretion in every 
such case, upon a view of all the circum- 
stances. Re Dain, 25 

A judge of the County Court has jurisdiction 
to commit an insolvent for nonpayment of 
instalments under an order of the court, 
before the final order in insolvency, and after 
protection granted. 

A judgment summons under the County 
Courts Act is not process within the meaning 
of the Insolvent Acts. 

A protection for a limited time, granted by 
the Insolvent Court, is not a bar to proceed- 
ings in the County Court. Brock v. lamold, 
179 

COUNTY COURT ORDER. 

A., an insolvent debtor, received his current 

Eay as a warrant officer between the date of 
is vesting order and his discharge under the 
1 & 2 Vict. c. 110, and spent the whole in 
the support of himself and his children : 

It was held by the judge of the County 
Court that A. was not entitled to his dis- 
charge until the whole sum so expended was 
paid to the official assignee for the creditors. 
Held, that this cannut alter or amend the 
adjudication of the judge of the County 
Court. Re Down, 248 

DAMAGES. 

The court, in delaying the discharge of an 
insolvent in custody for damages in an action 
for seduction, will be guided solely by the 
amount of the damages and the situation in 
life of the parties. Circumstances of aggra- 
vation or extenuation are for the consider- 
ation of the jury at the trial. Re Howard, 
296 

DEBTS (AMOUNT OF.) 

Debts included in schedules under the Protec- 
tion Statutes must be included in estimating 
the amount of a trader-debtor's liabilities 
upon subsequent applications to the court 
under these statutes, and if together they 



exceed the statuteable limit, the petition will 
be dismissed. Re Hurren, 139 

DETAINER. 

An insolvent, detained in prison after the 
period of his remand has expired, at the suit 
of a creditor whose detainer was lodged sub- 
sequently to the hearing, and whose debt is 
inserted in the schedule, will, on application 
to that effect, be discharged by the court. 
ReDillouy the younger, ll8 

DISCHARGE. 

A prisoner for debt applies for leave to come 
up for a hearing ilnder the 7 & B Vict. c. 96 ; 
but it appearing that he had fraudulently 
assigned property to his brother-in-law, the 
application is refused. 

Query, as no assignee is, or can be, ap- 
pointed, and the petition remains on the files 
of the court, how is the property fraudulently 
assigned to be reached by the creditors ? 

A rule msi will be granted upon the insol- 
vent to show cause why his petition should 
not be taken off the files of the court, upon 
which, no cause being shown, the petition 
will be dismissed. The creditor will then be 
at liberty to file a creditor's petition, under 
the 1 & 2 Vict. c. 110. Re Brenning, 95 

An insolvent airested between the hour of 
filing his petition and that in which he 
obtains the protection signed by the com- 
missioner, will be discharged. Re O^BeirM, 
111 

Where the case of an insolvent has been folly 
heard and is postponed to the following day, 
with a view to give judgment, which the 
court intimates will be adverse, and in the 
meantime the insolvent settles with his 
detaining creditor, and is discharged out of 
custody, the court has no jurisdiction over 
him. 

QtuBre, are his bail discharged ? Re Shine, 
162 

In the year 1847 defendant was taken in execu- 
tion, and in July, 1849» the plaintiff died in 
insolvent circumstances. On the 19th Fe- 
bruary, 1850, the plaintiff *s will was proved, 
his widow being executrix. In the following 
August the widow died intestate and without 
issue ; and though a diligent search had been 
made, no personal representative or next-of- 
kin could be found. The court declined 
granting a rule for the defendant's discharge, 
but acceded to a proposal of the defendant 
that the case should be referred to the 
Master to inquire into and report upon it at 
the defendant's expense, power being given 
him to advertise for next-of-kin. Ridsdale 
V. Latour, 197 
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QmtBre, does the dischariife of ft debtor in 
execation by the plaintiff operate as a satisfeks- 
tion of the debt, so as to disable the plaintiff 
from proving for a dividend made under a 
creditor's petition, filed previous to the dis- 
charge, and under which no schedule had 
been filed ? 

Held, that a discharge of the debtor before 
adjudication is satisfaction; but that after 
adjudication it is not. Re Ooodinp, 220 

Defendant being indebted to plaintiff assigned 
to him, by deed of mortgage, three policies 
of assurance on defendant's life^ ana cove- 
nanted to pay the annual premiums, and if 
he did not, and plaintiff paid them, to rei)ay 
plaintiff. Defendant afterwards became in- 
solvent, and was discharged under the In- 
solvent Debtors Act. A premium accrued 
due after the discharge, and being unpaid by 
the defendant, and plaintiff having paid it, 
and not been repaid : 

Held, that defendant was not discharged 
from liability for these breaches of covenant 
by his discharge from the original debt under 
the statute 1 & 2 Vict. c. 110. * Russell v. 
Smithy 224 

The discbarge out of custody of an insolvent 
petitioner, by his detaining creditor, under 
Stat. 1 & 2 Vict. c. 110, before any adjudi- 
cation, has the effect of divesting his estate 
from the provisional assignee and revesting 
it in the insolvent. Grange v. Trickett, 
264 

DISCHARGE AD INTERIM. 

Held, that creditors may oppose a peti- 
tioner*s application for a discharge ad interim 
upon the grounds of op|K>sition enumerated 
in section 24 of the 7 & 8 Vict. c. 96, and 
that the court will act upon these grounds of 
opposition there enumerated, not only upon 
*' the day for the first examination,'* but also 
upon the preliminary application in the case 
of prisoners for a discharge ad interim* Re 
Mansell, 219 

Creditors may oppose a petitioner's application 
for a discharge ad interim, upon the grounds 
of opposition enumerated in section 24 of 
the 7 & 8 Vict, c 96> and the court will act 
upon these grounds of opposition there 
enumerated, not only upon " the day from 
the first examination" but also upon the 
preliminary application in the case of pri- 
soners for a discharge ad interim. Re Man- 
sell, 246 

A petitioner who is in custody, and applies for 
his discharge ad interim, under the 7 & 8 
Vict c. 96, s. 6> will not be discharged unless 
he is *' a prisoner in execution upon a judg- 
ment obtained in an action for the recovery 
of a debt." Re Bell, 293 



DIVIDEND. 

The general rule upon declaration of dividend 
and proof of debts is that creditors holding 
securities from the debtor alone shall not 
prove unless the security be given up or its 
value ascertained by sale, so that the creditor 
may prove for the difference ; but the court 
will, under peculiar circumstances, and upon 
sufficient cause shown, where the amount of 
the creditor's debt is very considerable, stay 
the dividend, direct the creditor's security to 
^be estimated at its maximum value, and 
allow him to prove for the difference, he 
undertaking that, if the security is ultimately 
sold for more than the estimated maximum 
value, the surplus should be paid to the 
assignees. Re Edward Bell^ 233 

Held, that creditors having received a 
dividend from a separate fund produced from 
an insolvent's estate in Scotland, will be ex- 
cluded from dividend until the other cre- 
ditors are placed upon an equality with them 
by having received dividends to the same 
amount. Re Bushy, 317 

ESTATE. 

A petitioner, who has assigned his property to 
trustees for creditors within three months 
prior to the date of his petition, must pay 
the full value of it into court or the petition 
will be dismissed. Re Merrallj 115 



FINAL ORDER. 

It was necessary to allege in a plea in bar under 
the general form given in the 10th section of 
the 5 & 6 Vict. c. 1 16, that the debt sued for 
accrued before the filing of the petition ; but 
now a plea in bar, in order to be good under 
-that section, as modified by the subsequent 
act (7 & 8 Vict. C.96) should allege not only 
that the debt accrued before the filing of the 
petition, but also that it was named in the 
schedule. Phillips and Another v. Pichford^ 
169 

FOREIGNER. 

A foreigner taking the benefit of the act mav 
be opposed by his foreign creditors, and, 
upon a case being established against him of 
making away with property, notwithstanding 
that it was acquired in a foreign country, this 
court will order him to be remanded. Re 
Dieudonne, 86 



FORMER INSOLVENCIES. 

An insolvent had been discharged by the 
Insolvent Debtors' Court upon several occa- 
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sioDS. Property was realized under one of 
the schedules. 

Held, that the assets were to be applied in 
discharge of the claims of all the creditors 
in all the schedules. Re Johns, 13 
The petition of a trader debtor cannot be sus- 
tained, if his unpaid debts under a former 
insolvency are not inserted in his present 
schedule. Re Bohn^ 28 
The debts under a former insolvency not 
having been inserted in this insolvent's 
schedule. 

Held, that the case may be adjourned to 
be amended by inserting the old debts, and 
that the costs so occasioned should be paid 
by the attorney. 

Held, that a coffee-house keeper is a trader, 
eo nomine, within the meatiing of the bank- 
rupt laws. 

Semble, a man may be a trader inde- 
pendently of the amount of debt contracted 
with one or more persons while in trade. 
Re Coydy 98 
Held, that the debts in schedules, filed under 
the provisions of the 1 & 2 Vict. c. 110 
will be excluded in estimating the liabilities 
of a petitioner upon a subsequent application 
to the court for protection under the 5 & 6 
Vict. c. 116, the 7 & 8 Vict. c. 96, and the 
10& 11 Vict. c. 102. 

Held, also, that tiie effect of granting a 
protection and a final order to a petitioner, 
under the statutes 5 & 6 Vict. c. 116, and 
7 & 8 Vict. c. 96, is to place him with re- 
spect to property, in the same condition as 
an uncertificated bankrupt. 

Held, also, that the fiat against an uncer- 
tificated bankrupt is invalid. 

Held, also, that as the Protection Statutes 
are to be construed by analogy to the law 
of bankruptcy, except where otherwise ex- 
pressed, a second protection and final order 
would be void in law if granted, and that, 
consequently, second petitions under these 
acts will not be received. Re Hance and 
Roby, 120 

FRIENDLY ARRESTS. 

Are friendly arrests sanctioned by the court 
under the 1 & 2 Vict. c. 110; and, if so, 
under what circumstances ? 

Held, that friendly arrests are sanctioned 
where they are resorted to on the one side 
for obtaining the debtor's liberation from 
custody, and on the other for the purpose 
of giving the creditors his property. ' Re 
Petty, 22 

The court will sanction a friendly arrest where 
the object is to defeat an execution creditor 
and divide the debtor's property rateably 
amongst all his creditors. Re Gossan, i60 



The court will sanction a friendly arrest where 
the object of the insolvent is to prevent ex- 
pense, and make an equitable distribution of 
his property amongst his creditors. Re Rev. 
J, Courtenay, ]()3 

Where upon a friendly arrest, the debt upon 
which the insolvent is arrested is fictitious, 
and concocted between the parties for the 
purposes of the arrest, the court has no 
jurisdiction. Re Britnell, 206 

FUTURE-ACQUIRED PROPERTY. 

Property acquired by an insolvent after passing 
through the court three different times is to 
be divided equally (in proportion to the 
amount of the debts due) amongst all the 
creditors in the several schedules. Re 
Wright, 89 

HABEAS CORPUS. 

A prisoner under the Insolvent Debtors Act, 
1 & 2 Vict. c. 110, s. 7^> was ordered by the 
commissioner to be discharged in respect of 
all his debts except four, at the end of su 
months; and under sect. 78 of the same 
statute, he was ordered to be discharged at 
the end of sixteen months in respect of the 
four excepted debts : 

Held, that whether the commissioner had 
or had not power to adjudicate a further 
imprisonment under the 78th section, still 
he had not released the prisoner as to the 
four excepted debts, and therefore as the 
detainers with respect to them remained in 
force, this court could not discharge him. 
Ex parte Violetty 199 

Case against the keeper of the Queen's Prison 
for not having the body of a debtor before 
the court, pursuant to a habeas corpus ad 
satisfaciendum. Plea, not guilty by statute. 
A debtor in the custody of the defendant 
petitioned the Insolvent Court for his dis- 
charge under I & 2 Vict. c. 110. s. 35. The 
vesting order was made on the 7th January. 
On the 27th March the plaintiff sued out a 
habeas corpus ad satisfaciendum, returnable 
on the 12th April. On the 8th April the 
petition came on for hearing, and an order 
was made for the insolvent's discharge; and 
on the same day a warrant of discharge was 
made directing that, as to plaintiff's debt, he 
should be discharged as soon as he should 
have been in custody for three months, to be 
computed from the date of the vesting order, 
7th January, which time had then expired, 
and he was accordingly discharged. The 
defendant on the 15th April returned to the 
writ of habeas corpus, that the debtor was 
discharged by a warrant of the Insolvent 
Court : 

Held, that defendant might plead " not 



INDEX. 



327 



fjTuilty by statute,'^ and give the act and the 
special matter in evidence^ under 1 & 2 Vict. 
c. 110, 6. 110. 

That the warrant, although ungrammati- 
cally expressed, was not void, but meant that 
the debtor should be discharged forthwith. 

That the defendant was bound to dis- 
charge the debtor, and had no authority to 
enforce his presence on a future day, so as to 
produce him at the time of the habeas corpus, 
and, therefore, that his return to that writ 
was good. Harvey v. Hudson, 1 86 

HALF PAY. 

Upon refusal to come up for a hearing, the 
court may deal with the insolvent's half-pay 
for the benefit of creditors. Re Mingaye^ 292 

IMPRISONMENT. 

No prisoner petitioning in the Court for Relief 
of Insolvent Debtors is entitled to the benefit 
of the act, unless at the time of filing his 
petition, and during all the proceedings 
thereon, he shall be in actual custody within 
the walls of a prison, without any intermis- 
sion of such imprisonment by leave of any 
other court, or otherwise. 

A prisoner attending upon a habeas corpus 
ad testificandum to give evidence in a cause 
in another court, after which he forthwith 
returns to the gaol, is not precluded thereby 
from taking the benefit of the Act of Par- 
liament. Re Ings, 84 

By the 7 & 8 Vict. c. 96, c. 28, it is enacted 
*' that no debtor shall be imprisoned on any 
process for more than twelve calendar months 
for any debt contracted before filing his 
petition." . 

The Insolvent Debtors* Court refusing 
to discharge an insolvent petitioner who had 
been in custody more than twelve months : 

Held, by Williams, J., after consulting 
Parke, B., that a judge at chambers may dis- 
charge him. Turner and another v. WilkSf 211 

By the 7 & 8 Vict. c. 96, s. 28, it is enacted, 
** that no debtor shall be imprisoned on any 
process for more than twelve calendar months 
for any debt contracted before filing his 
petition." 

The Insolvent Debtors' Court refusing to 
discharge an insolvent petitioner who had 
been in custody more than twelve months : 

Held, by Williams, J., after consulting 
Parke, B., that a judge at chambers may 
discharge him. Turner v, Wilks and an- 
other, 250 

INFANTS. 

The petition of a minor cannot be entertained 
by the court. Re Andrews, 92 



INIERIM ORDER. 

Insolvent was in custody for costs in an action 
of ejectment brought by himself : 

Held, that the court may grant an interim 
order, althou^^h it will not discharge him 
from custody. Re Cozens, 113 

IRISH INSOLVENT DEBTORS' ACT. 

Held, that a discharge under the Irish Insol- 
vent Debtors' Act, 3 & 4 Vict. c. 10, operates 
as a bar to debts due from the insolvent in 
Ireland and also in England. Shepherd v. 
George de la Poer Beresfordy Bart, 251 

Held, that a discharge under the Irish Insol- 
vent Debtors Act, 3 & 4 Vict. c. 1 07, operates 
as a bar to debts due from the insolvent in 
Ireland, and also in England. Longbottom 
V. Stokes, 259 

JURISDICTION. 

The Court for Relief of Insolvent Debtors in 
London has no power to direct the re-hearing 
or re- examination of an insolvent. Re Keene, 
107 

The court will not take notice of service on 
French creditors. Re Brie, 258 

LIMITATIONS (STATUTE OF.) 

One of three makers of a joint and several 
promissory note having become insolvent, the 
name- of the plaintiS as holder was duly 
inserted in his schedule, and a dividend was 
subsequently paid to him by the assignee of 
the insolvent in respect of the note. 

Held, that this was not a part payment to 
take the case out of the Statute of Limitation 
as against the other makers. Davies v. Ed- 
wards and another, 260 

OPPOSITION. 

An accidental mistake in entering notice of 
opposition in the office book, as to the day 
upon which it is intended to be made, is fata). 
Re Martin, 42 

Creditors who have given due notice of* 
their intention to oppose are not precluded 
from stating the grounds of their complaint 
before the adjudication is pronounced. Re 
Argent, 43 

In opposition by traders against insolvents for 
contracting debts with them by false repre- 
sentations, under 1 & 2 Vict. c. 1 10, it is not 
absolutely necessary in all cases that the 
principals should attend to make out their 
case. Re M^Kenzie^ 73 

An opposition to the discharge of a prisoner 
upon the ground that he has given an un- 
due preference to a creditor will fail, unless 
it be shown' that it affected the creditors 
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generally, by diminishing the sum to divide 
amongst them. Re Nightingale, 93 

A creditor who has sought a preference for 
himself, will not be allowed to oppose. Re 
JFVancM, 94 

Incorporation associations must oppose by an 
authority under the seal of the corporation. 

Notice of opposition properly entered in 
the office by the agent or solicitor of a cor- 
poration need not be under seal if the act is 
properly ratified bv the company previous to 
the hearing of the opposition. Re MooT' 
cock^ 118. 

Where creditors insert an advertisement in a 
newspaper, calling a meeting, with a view to 
get up and organize a general opposition to 
an insolvent's discharge, although there are 
good grounds of remand, the court will not 
be influenced bv the opposition of such 
creditors, and the insolvent will be dis- 
charged. Re Clemenger, 267 

A contract whereby the friend of an insolvent 
promises to pay a creditor a sum of money 
m consideration of the creditor's offering no 
opposition to the discharge of the insolvent is 
founded on an illegal consideration, and is 
against the policy of the Insolvent Act, and 
therefore void. Hall v. Dyson, 284 

The allowance of costs of opposition in in- 
dividual cases of opposition, under the 1 & 2 
Vict c. 11 0, is the exception and not the 
general rale of practice. lie Fisher, 298 

The accident of a notice of hearing not coming 
to the hand of a creditor in consequence of 
his temporary absence from home, is no 
ground for waiving the practice of the court 
and the provisions of the statute, that a 
creditor intending to oppose must give due 
notice of that opposition. Re Terras, 316 

Held, that a creditor who intimates his 
intention to oppose unless an arrangement 
was made with him by the debtor, will not 
be allowed to oppose. Re Parr, 310 

PETrnoN. 

A sum less than that filled up in the blank left 
in the petition for the insertion of the neces- 
sary expense of petitioning the court having 
been paid to the insolvent's attorney^ can the 
petition be sustained ? 

Held, that if the mistake does not appear 
to have been wilful, or for the purpose of 
deceiving the court, the petition will not be 
dismissed. Re Lawes, 37 

Held, that an omission to fill up the blank 
left in the petition for stating the day on 
which it was signed by the petitioner is fatal. 
Re Glover, 45 

The petition of an insolvent within the juris- 
diction of the court will not be sustained if 
he haa not been a resident for six months 



next immediately preceding the date of his 
application. Re Snook, 46 

If the petition is not signed by an attorney it 
will be dismissed. 

If the places in which an insolvent has 
resided for six months previous to filing his 
petition are not filled up in the blank left for 
that purpose, the petition will be dismissed. 
Re Marsh, 47 

The petition of insolvent contained an allega- 
tion that he had not parted with any pro- 
perty not contained within the exceptions 
named in the statute, during the three 
months preceding the date of his petition ; 
but this statement having been proved to be 
untrue, held, that the court will either dis- 
miss the petition or name no day for a final 
order. Re Collier, 74 

An insolvent must describe himself in his peti- 
tion bv all the names in which he has con- 
tracted debts. Re Harris, 105 

Where one judgment creditor had been allowed 
to sweep off a petitioner's property, and he 
subsequently petitioned for protection : 

Held, that ne had not complied with the 
condition mentioned in the act, but had 
chosen to wait until his estate was gone, and 
was therefore not a person entitled to the 
benefit of the statute. Re Bromley, 110 

If all the names in which an insolvent has con- 
tracted debts be not set forth in his petition, 
it will be dismissed. Re Williams, 138 

The omission to fill up the blank left in the 
petition for stating the sum paid to the 
attorney is fatal. 

Parting with property on the eve of peti- 
tioning, which is unaccounted for in the sche- 
dule, is also fatal. Re Wilson, 140. 

All the names in which an insolvent has con- 
tracted debts must be set forth in his peti- 
tion. ' Re Edwards, 201 

The petition must be in the form prescribed by 
the act, or it will be dismissed. 

There is no power to amend the petition. 
HamtstDorth, 212 

An erroneous decision in point of law, as the 
Inisconstraction of an act of Parliament, is 
not a sufficient ground for issuing a prohi- 
bition to the j'^dge of an inferior court, even 
though his iurisdiction to deal with the case 
may depend upon that decision, when another 
immediate remedy is open to the apphcant. 
Where, therefore, a County Court judge de- 
cided that an insolvent trader owed debts to 
a less amount than 300/., although if his 
debts under a former petition were added to 
his present debts the amount would exceed 
300/., the court — 

Held, that even if the judge were wrong in 
excluding the former debts from the calcula- 
tion, they ought not to interfere by prohibi- 
tion, as tne applicant, who was a judgment- 
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creditor, might enforce his judgment if the 
County Court judge proceeded without juris- 
diction. 

Qu»re, whether under 6 & 6 Vict. c. 116, 
upon a petition by an insolvent trader for 
protection from process in ascertaining 
whether the debts are less than 300/., the 
judge ought to take into calculation the debts 
still unpaid, from which the petitioner had 
some years before obtained a final order of 
protection. Re Tamerlane y. Boweuy 237 
The court will not allow the process of dis- 
charge under the 1 & 2 Vict. o. 110, to be 
employed for defeating an adverse adjudica- 
tion pronounced against the petitioner under 
the Protection Acts. 

Changing a claim at the date of a petition 
from a judgment for costs into a judgment for 
debt by firash process pending adjournment 
does not disable the court from granting pro- 
tection and discharge in respect thereof under 
the 28th section of 7 & 8 Vict. c. 90. 

R. obtained judgment against S. in an ac- 
tion for the infringement of copyright, the 
judgment being composed of damages and 
S. becoming insolvent, has his finid order 
adjourned sine die in respect thereof. An 
application for protection under the 28th 
section was enlarged generally upon the same 
ground. Pending this adjournment, R. 
brought an action upon his judgment for 
costs, which then became a judgment debt, 
for which S. was arrested, and committed to 
prison. Subsequent detainers having been 
lodged against him, he obtained leave to file 
a petition, under the 1 & 2 Vict. 110, but, 
upon the hearing, the court refused to adju- 
dicate upon the new schedule until the debt 
belonging to the previous schedule was ex- 
punged. 

Quaere — Does a judgment for costs in an 
action due at the date of filing a petition under 
the 5 & 6 Vict. c. 116, and 7 & 8 Vict. c. 96, 
upon an adjournment sine die, escape from 
the protectmg power of the court, under the 
7 & 8 Vict. c. 96, 8. 28, by becoming upon 
fresh process in respect thereof a judgment 
debt? 

Held, that the change in the nature of a 
judgment arising from the same claim will 
not affect the power of the court to protect 
and discharge under the 28th section. Re 
Smith, 239 
An insolvent filed a petition under the Pro- 
tection Acts, but did not come up for his first 
examination. 

Held, that as the petition, under the 5 & 6 
Vict. c. 116, and 7 & 8 Vict. c. 96, had not 
been dismissed, a petition subsequently filed 
under the 1 & 2 Vict. c. 110, could not be 
sustained. Re Neumum, 295 

s 



PLAINTIFFS IN CUSTODY. 

A plaintiff in an action for slander, in custody 
for the costs, applying for relief under the 
Protection Statutes, mU. have no day named 
for his final order. Re Miller^ 36 

PRACTICE. 

An insolvent having been sworn, the Court will 
not permit his case to be re-opened by an 
opposing creditor. Re Syer, 85 

PROOF OF DEBT. 

Where A. became insolvent in the year 1836, 
and inserted the debt of B. in his schedule : 
Held, that B. might prove for the debt 
under the subsequent bankruptcy' of A. in 
1842, and that his right to prove was not 
barred by the Statute of limitation. Re 
liyon, 33 

An order is made by the court for creditors to 
prove their debts preparatory to a dividend. 
Certain creditors do not appear when sum- 
moned in the usual way. The auditor is 
justified in omitting their names from his 
report. He is justified also in omitting all 
calculations for interest on specialty debts. 
Interest is not allowed beyond the date of 
the petition. Re Hooker, 59 

A bill of exchange for 700/. purporting to bear 
the drawer's name in Hamburgh ^though 
there was no evidence to that effect,) filled up 
and accepted in London, will not be received 
in proof of a creditor's debt. Re Lonerffon, 
91 

A creditor omitted from the schedule may be 
admitted to prove upon notice of dividend. 

The Statute of Limitations nor anylapse of 
time will affect such creditor's right to prove 
against the estate of insolvent. Re Lewis, 
137 

PROPERTY AFTER-ACQUIRED. 

P., a tradesman in business, borrowed of T. the 
sum of 1502., giving as security a paper 
writing as follows : — ^^ I, Edmund P., owe 
Daniel T. the sum of 150/., being money 
borrowed, and for which I hereby agree to 
pay interest at 5 per cent, to be paid by me 
at the end of six months from the present 
date, and to be further regularly paid at the 
expiration of each successive period of six 
months as it may become due from time to 
time, and until the said principal sum of 150/. 
shall be repaid by me the said D. T. ; and 
as a security for the repayment of the said 
150/., together with all arrears of interest 
which may become due, I hereby authorize 
and empower the said D. T. to take and hold 
possession of all or any household goods, 
shop fixtures, stock-in-trade, &c., in my 

S 
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house, situate, &c., and in the event oF ray 
failing to repay him the principal sum above 
mentioned, with interest thereon, then and 
in that case I hereby a«<ree that the said 
D. T. shall sell and dispose of all ray house- 
hold furniture, shop fixtures, &c., in ray 
house as aforesaid, and to appropriate the 
proceeds of the sale thereof, after deducting? 
the expenses of such sale, to repay himself 
the said principal sum and interest/' T. 
brought an action for the money lent, P. 
confessed judgment, and the sheri£P, seven 
months after the date of the above set-out 
paper writing, seized and sold all the goods 
he found on the premises. A few days after- 
wards P. petitioned the Insolvent Court, and 
a vesting order was duly made. The assig- 
nee brought this action to recover the amount 
received by T. for such goods as were not on 
the premises, at the date when the paper 
writing was made, but acquired by the insol- 
vent subsequently : 

Held that, under this paper writing or 
agreement, the defendant was only entitled 
to the proceeds of such goods and effects as 
were on the premises on the day when the 
agreement was made. Spurgeon {assignee) 
V. Taylor, 192 

PROPERTY PASSING TO ASSIGNEES. 

The annuity awarded as a compensation to a 
Commissioner of Bankrupts, whose duties 
were abolished by the 6 & 6 Vict, c. 122, 
passes to his assignee on his insolvency, and 
18 not within the excepted cases mentioned in 
1 & 2 Vict. c. no, s. 56. 

Where such an officer, having become in- 
solvent, refused to make the affidavit (required 
by the order for the payment of the annuity) 
that he has not held and does not hold any 
office of emohrment, &c., the court allowed 
other evidence to be given of that fact, to 
enable the assignee to receive the annuity. 

Such an officer is not in the service of Her 
Majesty, within the meaning of the 56th 
section of the 1 & 2 Vict. c. 110. Spooner 
V. Payne, 299 

PROPERTY (PARTING WITH.) 

;N. and C. executed a bill of sale by way of 
naortgage, dated July 29th, 1851, which pro- 
vided for the redemption of the goods and 
chattels mentioned by quarterly payments of 
' 25/. ; the first quarterly payment to be 
made on 25th December, 1851, and in de- 
fault of that or succeeding payments that 
the mortgagee should have the power of 
.seizure and sale. 

Default being made in the payment of the 



first quarterly instalment, the mortgagee 
seized and sold. 

N. and C. filed petitions under the Protection 
Acts on the 4th of February, 1852, and the 
seizure and sale of the property mentioned in 
the mortgage with the bill of sale annexed, 
by the mortgagee, having been made within 
the three months preceding the date of the 

> petition: 

Held, that the property was parted with 
at the date of the execution of the deed, and 
therefore that this was not a charging or 
parting with property within three months of 
the petition by the insolvent. Re Nash and 
Chappel, 311 

RENT. 

Rent due to a landlord excluded in .construing 
the word ^' unincumbered" in the allega- 
tions in the petition respecting an insolvent's 
estate. Re \fewbum, 2 

RESCINDING ADJUDICATION. 

No day having been named for a final order, 
but permission being given to the insolvent 
to apply at the expiration of six months, 
the court will not alter its judgment, although 
the opposing creditor should be paid and the 
opposition withdrawn. Re fatey, 136 

SALE. 

The provisional assignee may sell real estate 
vested in him, if the court shall so direct. 

The court will permit real estate to be dis- 
posed of by private contract when an attempt 
has been made to sell.it by public auction 
and it has failed. Re White, 102 

Although the Insolvent Debtors Act (7 Geo. 4, 
c. 57, 8. 20,) directs the assignees to sell the 
insolvent's real estates by auction, yet if they 
have tried to sell them by auction and failed, 
a sale by private contract will be good. 
Mather v. Priestman, 103 

SCHEDULE (DEBT IN.) 

If an insolvent neglects to plead his discharge 
in bar to an action brought against him in 
respect to a debt inserted in his schedule, it 
is his own default, and if he is arrested this 
court will not interfere to liberate him from 
prison. 

If an insolvent be detained by a creditor at 
whose suit he has been remanded, after the 
period of remand has expired, this court will 
not order his discharge. Re Smith, 49 

SCHEDULE. 

An insolvent who has scheduled a debt of more 
than 5^. as being less than 5f. is still liable to 
his creditor for the amount, and if he has 
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come into property since his insolvency, the 
court will order immediate payment. Em- 
merson v. King, 178 
Upon the refusal of an insolvent to file a sche- 
dule upon the presentation of a creditor's 
petition, the court, notwithstanding, may 
proceed to set aside a portion of half- pay for 
the benefit of his creditors. Re Tolson, 290 

SECOND PETITION. 

Held, that the effect of granting a protection 
and a final order to a petitioner, under the 
statutes 5 & 6 Vict. c. 116, and 7 & 8 Vict. 
c. 96, is to place him, with respect to pro- 
perty, in the same condition as an uncertifi* 
cated bankrupt. 

Held, also, that as a fiat against an uncer- 
tificated bankrupt is invalid, and as the Pro- 
tection Statutes are to be construed by 
analogy to the law of bankruptcy, except 
where otherwise expressed, a second protec- 
tion and final order would be void in law 
if granted, and that, consequently, second 
petitions under these acts will not be received. 
Re HancCf 141 

SMALL DEBTS ACT. 

An insolvent is liable for a debt, or any portion 
of a debt, omitted from his schedule, and a 
discharge or a final order will be no bar to 
proceedings against him in respect thereof, 
under the 8 & 9 Vict. c. 1 27. Alard v. Boss, 40 

A final order is no protection against an order 
of commitment under the 8 & 9 Vict. c. 127, 
made before the filing of an insolvent's 
petition. Re French, 97 

TRADER. 

A lodging-house keeper and chimney-sweep 
is not a trader eo nomine within the meaning 
of the laws relating to bankrupts. Re Coots, 
44 

TRADER DEBTOR. 

Set-offs 'are allowable in diminution of the 
total amount of the debts of a trader debtor, 
to bring him within the operation of the 
statute 7 & 8 Vict. c. 96. Re Spink, 6 

All debts must be reckoned in the amount of a 
trader's liabilities, although the petitioner 



may expect that a particular creditor will not 
press for the payment of his debts. Re 
Davison, 135 
V\^hen there is a claim outstanding against an 
estate, the court is unwilling to annul the 
vesting order. Re Adams, 67* 

VESTING ORDER. 

The discharge of an insolvent from custody by 
his detaining creditor, without adjudication, 
while it withdraws his person from the juris- 
diction of the court, does not divest the pro- 
perty passing under the vesting order, nor 
operate to annul the vesting order, or inter- 
fere with its past effects, but for these pur- 
poses it is necessary that the petition should 
be dismissed by the court. Re Mander, 268 

VEXATIOUS DEFENCE. 

In adjudging a remand for the vexatious de- 
fence of an action, the court will take into 
consideration that a form of action less ex- 
pensive than that chosen might have been 
selected. 

Practice as to allowing the costs of opposi- 
tions under statute I & 2 Vict. c. 1 10. Re 
Half acre, 10 

In oppositions for vexatiously defending actions, 
as the expense constitutes the offence, the 
bill of costs and the master's allocatur must 
be produced. Re Wall, 1 1 . 

A petitioner under the Protection Statutes 
having defended an action vexatiously will 
have no day named for his final order. Re 
Foster, 82 

An opposition for vexatiously defending an 
action fails if the verdict is for a sum less 
than that claimed by the plaintiff in his par- 
ticulars of demand. Re Stacey, 83 

A taxed bill of costs must be produced to 
enable the court to pronounce a remand for 
the vexatious defence of an action. 

Every business which an insolvent has 
carried on must be mentioned in his descrip- 
tion. Re Ranney, 106 

Where an insolvent's attorney pleaded to gain 
time : 

Held, that the insolvent is responsible for 
the extra costs occasioned by the vexatious 
defence. Re Parsons, 247 
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